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Policy Regarding Evaluation and Mitigation of lmpacts of Development on
School Districts

Developers shall, as part of the subdivision application process, meet with the
school district wherein the development lies to discuss impacts the proposed
development will have on the school district and ways to mitigate those impacts.

The developer will submit to the Planning and Zoning Administrator a report
detailing the results of its meeting with the school district. That report shall
include a letter from the school district summarizing the meeting.

The school district may use the attached document, prepared jointly by Planning
and Zoning Commission officials and School District officials, and the method
described therein for determining impacts when the school district meets with the
developer. The school district and developer may agree upon methods the
developer will use to mitigate the impacts of the development. The agreed upon
mitigation could be a fee or some other arrangement. Agreement or lack thereof
will be noted in the report from the school district and developer.

The application will not proceed to hearing until the report is received by the
Administrator.

Once at hearing, the Planning and Zoning Commission will review the report. lf
there is an agreement between the developer and the school district, the
commission should make compliance with the agreement a condition of
approval.

lf there is no agreement, the school district should testify about the estimated
impacts of the development or submit a report on such impacts for the record.
The report should also include a recommendation for methods of mitigation. The
developer will be given an opportunity to testify or report on the impacts and any
proposed mitigation.

lf the school district does not testify or submit a report on the impacts and make a
recornmendation for mitigation, the Commission may, as a genei'al pi'actice,
evaluate the impacts using the methods set forth in the attached document. The
develdper will be given an opportunity to testify or report on the impacts and any
proposed mitigation. Ihe Commission will then deeide what mitrgation js
appropriate. The Commission may accept a fee in lieu of actual mitigation when
a developer is in agreement.

Once appropriate mitigatton rs determinecl by the Commission, that mitigation will
become a condition of approval.
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Exeeutive Surmmary

This is the final report of an ad hoc citizens goup convened at the request of Commissioner
Paul Stutzman in January 2006. We were asked to make recommendations about ways that

schools could avoid adverse effects caused by new developments in Boise County. Our report

contains recommendations for the Boise County Commissioners, the Planning and Zoning
Commission, and the Boise County public schools. The recommendations have been reviewed
and endorsed by legal counsel for the County and by Office of the Idaho Attorney General.

The report contains two parts, described below.

Chapter Eight of the Boise County Subdivision Ordinance requires the County
Commissioners to determine whether proposed subdivisions will lead to a reduction in the

quality of government services, including schools, and, if so, to obtain mitigation for these

effects prior to granting applications for subdivision permits. We recommend that the

Commissioners delegate this responsibility to the School Boards. They qhould prepare an

assessment of the adverse effects, if any, of proposed deveiopments on the schools and forward
their assessment to the Boise County Planrring and Zoning Administrator. Whenever possible

they should work with the developer on the assessment and agree with the developer on how any

needed mitigation will be provided. We provide a sample transmittal letter summarizingthe
assessment and a draft development agreement. Developers who disagree with the school's

assessment should be given ample opportunity to explain their view to the Plaruring and Zoning
Administrator. If the Administrator cannot resolve the dispute, it should be considered by the

Planning mdZontngCommission and, if necessary, the County Commissioners. Following this

approach would place responsibility for the assessment where it logically belongs, on the

schools, and would insure that developers have full opportunity to participate in determining
what level of mitigation, if any, is warranted.

2

We also describe an approach, widely used elsewhere in the United States, that may prove
helpful in assessing effects of new developments on schools. The procedure estimates only the
effect of crowding since other school costs, such as teacher salaries and textbooks, are provided
by the State based on tax dollars. We estimated the average costs to the schools of new
households by calculating pupils per household, square feet of school space per pupil,
construction costs per square foot of school space, and fraction of the life of new school space

utilized per household. The product of these four quantities has been used in other studies to
estimate the financial effect per household. In our str:dy, results varied among the districts,
lqlgeiy b_ec_agqe &qpqlqqled 4q4be1 qf p-upils pgq lqqsehql{ yq{Le4. We sqspeclthalpuplls ppI
househoid, among new developments, will be similar across the County so we suggest using the

county-wide average-forallthree-School Djstricts- This oumber uras $19:ry p-erhqurehald--Y{q
therefore suggest that $2000 be used as a reasonable defauit, estimated effect per household for
new developments. If this value is viewed as reasonable, for a given development, by the
developer and School District, then mitigation with a value of $2,000 should be obtained for

'erich propds'dd hbdseholci as part'ol'ai deveiopmbrrt agredmenr wltn rhc sdhobis. We"brnpitasize,
however, that the figures in this report are averages, so a given development may have either
more or less effect, and that several means exist to provide mitigation for the effects.



to deliver services without compromising the quality of service delivery to current
residents or imposing substantial additional costs upon current residents to
acc o mmo date the pr op o s e d sub diy is ion.

B. If the Board determines that the prcpased subCfuision is likety to compromise
the quality of service delivery to current residents or is likely to impose
substantial additional costs upon current residents, the Board, prior to granting
the permit, must require the applicant to provide mitigationfor such efficts as
authorizedby the provisions of Section 67-6513, Idaho code.

Section A directs the Commissioners to assess the effect of implementing proposed
subdivisions. Section B directs them to require mitigation, prior to granting the permit, if
it is determined that the subdivision will "compromise the quality of service delivery to
current residents."

Legal rationale

The principle that leads to requiring mitigation for effects cf new residents on schools is
that people should pay for problems they ueate. If people move into a County and thereby cause
problems in the form of crowding or other reduction in the quality of services provided by
government, including schools, then they - ratlrer than current residents - shoula provide
mitigation. On the other hand, it is not reasonable to require that new resident paSz to improve
the quality of existing schools. This would require that they pay to solve problems they did not
create.

This point is made graphically in Fig. 1. The vertical axis portrays the quality of school
service. The current level (left rectangle) is assumed to be lower than an "acceptable" level under

Fig. 1. Appropriate mitigation for adverse effects on schools
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lntrod uctio ns

In January, 2006, Mr. Paul Stutzman, then a Boise County Commissioner, asked a group of
citizens to examine ways to mitigate the effect on public schools of new developments in Boise
County. At a meeting soon thereafter the fulI Boise County Board of Commissioners endorsed
Commissioner Stutzman's request. This document is the final report of that group. The report is
divided into two parts. First, we review of provisions of the Boise County Subdivision
Ordinance and suggest a general approach to securing mitigation for schools. Second, we
present an approach for calculating the needed mitigation, if any, arising from the construction of
new housing developments. We hope that this reporl will help Boise County officials, school
leaders, and citizens interested in maintaining the quality of our public schools understand the
Subdivision Ordinance requirements for obtaining mitigation of effects caused by development.
We also hope the report will help developers understand their obligations under the Subdivision
Ordinance and how they can obtain swift and fair actions on their applications for subdivision
permits.

Obtaining tuTEtigation for SchooEs

l-egat authorEty

Title 67, Chapter 65, of the Idaho Statutes directs Counties and other "governing boards" to
adopt ordinances establishing standards for processing applications for subdivision permits. This
Chapter further states that the ordinances may provide for mitigation. The relevant passage,
from 67-6513, is:

Each governing board shall provide ... for standards and for the processing of
applications for subdivision permits under sections 50-1301 through 50-1329,
Idaho Codc. Each such ordinance may provide for mitigation of the efftcts of
sub<iivision <ieveiopment on the ability of poiiticai subdivisions of the state,
inciuding school districts, to deliver services without compromising quality of
service delivery to current residents or imposing substantial additional costs upon
current residents to accommodate the proposed subdivision.

In accordance with the provision from Title 67, Chapter 65, quoted above, on December 6,
2005, Boise County adopted a Subdivision Ordinance (Ordinance 2006-02) which included the
following provisions:

e h apter 8 ; M t ttg ati o n of Effec t s of S ub d iv t s io n'D ev el o p rh e n t o n'P ol t t ic o l.
subdivisions and Scltool Districts

Section L General

,4.- P;,ior to tlic ;,"x;ti;;;g and/Ci lij,1.i v:til tf i;.1;,:rii.rit.i,,: s,;b,iiv-ide l"i,i,l r;iililtt
Bitse Coun\t, the Board shall determine tf the proposed subclivision is likely to
affect the ability of political subdivisions of the State, as u,ell as School Districts,

!



some standard (horizontal, solid line). The project, as proposed, would reduce the level of
govemment services (right rectangle). Consequently, mitigation is needed to maintain the level
of services. Developers and those who will purchase their homes, however, should not be forced
to provide mitigation to increase the quality of govemment services above their current level,
and, in particular, they should not be forced to increase the quality of government services to the
"acceptable" level. All citizens in the County must share equally in raising the quality of
services to that level (or any other) level.

These points have been made several times in recent legal discussions. For example,

Cons titutional princip als p rot ect develop ers against overr eachtng
municipalities that attempt to exact economic contributions or other public
benefits unrelated to development impacts. State court judicial formulations of
the degree ofprotection have required a "reasonable relationship," or
"rational nexus, " between tlte exaction and project impacts, or that the exaction
be "specifically and uniquely attributable" to development impacts. Likewise,
the U.S. Supreme Court has required a "rational nexus" and a "rouglt
proportionali-ty-" ofthe perruit eondition to the-irnpacts of the regulated aetivity

for the permit exaction to pass constitutional muster. Dolan v. City of Tigard,
512 U.5.687 (1994);Nollanv. Cal. Coastal Comm'n,483 U.S.845 (1987)
.(M.R. Healy and E.E. Buzuvus, 2002. Development agreements must navigate
a changing legal landscape. Envtronmental Law Advisory.)

The idaho statute above, and various other legal documents including decisions of the
U.S. Supreme Court, thus lay the basis for requiring mitigation to insure that new
residents do not cause a reduction in the quality of govemment services, but the same
body of literature makes clear that the statute above cannot be used to make new
residents pay to improve the quality of services.

It should also be pointed out that developers and those rvho move into their houses may
provide mitigation through existing charurels such as tax dollars or fees. These payments must
be acknowledged in calculating how much mitigation, if any, should be provided in accordance
with Chapter 8 of the Boise Corurty Subdivision Ordinance. This point is discussed more fully,
with respect to the schools, below.

lrnplementing Ghapter I af the Subdivision Ordinance

Although Chapter 8 of the Subdivision Ordinance directs the Board of County
Commissioners to assess

how to obtain any needed mitigation, it does not seem likely - or even appropriate - that
Commissioners will Carry orilsudh anaTy-sSeS-h-emselv 

'The 
Same aan be said of the

Planning and Zonrng Commission. Neither they nor the County Commissioners have
time or experlise to carry out these assessments. Instead, we recommend that the

School boards or members of the school community (such as the School Superintendents)
selected by the School Boards.

5



The process we envision would thus include the following steps:

1. When applications for subdivision permits are submitted to the Administrator of the
Planning andZoning Commission, the Administrator sends them to the school, gives the
developer this repot along with al1 attachments, and notifies the developer that he or she
should meet with the Schools.

2. The School representative attempts to work with the developer to assess how much, if
any, mitigation is needed and how it wiil be provided. If the developer does not agree or
does not wish to meet with the school's representative, then this representative completes
the assessment. In either case, the school forwards their assessment to the Planning and
ZorungAdministrator who inciudes it in the appiication package. If no such assessment
is received from the schooi, the Administrator may assume that no mitigation is neede<i
or he or she may develop an assessment using other channels.

3. If the developer does not participate in producing the assessment, the Administrator
infionns him or lrer-thaf thc aFpiieatiorl;rckatse-willn-ot be considered coxr:p1ete untillhe -

developer either provides a legally binding document promising to provide the needed
mitigation or states that they do not agree with the assessment. ln the latter case, the
Administrator attempts to resolve the issue working with the school and the developer. If
this attempt fails, the matter is passed to the Planning and Zoning Commission for
resolution. If they are also unsuccessful in resolving the dispute, it is passed to the Board
of County Commissioners for their decision.

This plan fulfills the requirements established by Chapter 8 of the Subdivision
Ordinance but does not place an undue burden on the County Commissioners. Instead,
the assessment is made by those closest to, and most expert in, the subject matter and the
de',reloper is in.rited to participate in the process.

Little is needed to implement this process. For example, no changes are needed in the
Subdivision Ordinance. It would be helpful, however to have a statement from the
County Commissioners endorsing the suggested process and stating, in particular, that
schools are encouraged to carry out the assessment. The County Commissioners and
Planning andZoning Commissioners might aiso wish to state that if they do not receive
an assessment from the schools, they will assume that no mitigation is needed. Such a
statement will both assure the schools that the County Commissioners and Planning and
Zorrtng Commission do wish them to carry out the assessment and will notify them that
t1re only way their sehool is lik-ely to obtar-n mrtigatioris if they oornpl-etc thsasses enr
and provide it to the Planning and ZorungCommission.

Sample documents for communicating the results of the assessment to the Planning
and Zoning Commission and for writing a development agreement with the developer to
plovirlo 1,',yneeded rnitlgeti3r, ail :l:rfained i:r appenCic:: ! ::C C respectir,r:1y,. "ln the-, - a ::..:-..:.

next section we discuss ways of carrying out the assessment.
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Assessing tE're Need fon lVIitiEation

Cur goal in this Section was to examine the effect of new developments on the public
schools of Boise County. Specifically, we sought to answer the question: "How much do
costs to current residents, of maintaining the current public school system, change as a

result of constructing new households in the County?" In studies such as this one, it is
custornary to divide school costs into capital costs for constructing new facilities and all
other costs and to focus only on capital construction costs. The rationale for this
approach is that maintenance costs are provided from general appropriations from tax
payers from tirroughout the State (for State appropriations) or country (for federal
appropriations). There is no reason to believe that state or federal taxes paid by current
residents of Boise County would increase because new residents move into the County.
In contrast, new school facilities are paid for by levies and bonds. To the extent that new
residents require new facilities, current residents do bear the costs unless they are

mitigated through contributions made by the developers and/or the new residents. It
might be argued that new facilities wear out and will eventually have to be replaced and
that future replacement costs should aiso be considered in calculating total costs, however
this has not been done to our knowledge and would be difficult. We have therefore
defined "new costs" as being restricted to the cost of providing initial, new facilities for
the new students.

In some States, some of the cost of capital construction comes from sources other
than bonds or levies. For example, the State may contribute a fixed percentage of the
capttal costs. This is not true in ldaho; all costs of new facilities are bome by residents of
the school district. Our central question was thus "What is the cost of providing school
facilities, at the current level of quality, for new residents?" Details of the procedure we
used are expiained in "Methods". First, however, we present a description of the existing
school facilities in Boise County.

Descrtption of the Boise County public school system

Boise County has three school districts. The Garden Valley School District (71) has
elementary schools in Garden Valley and Lowman and a junior-senior high school in
Garden Valley. The Basin School District (72)has an elementary school and a high
school, both in Idaho City. The Horseshoe Bend School district (73) has elementary,
middle, and high schools, all in Horseshoe Bend. At the start of the 2006-2007 yeN,
more than 1000 students were enrolled in the corrntr-r nuhlic schools. Additional
information ab_o4! the !!ree dls, tricts i s availab I e at http : //www. epo dunk. com/c gi -

bir/genlnfo.php ?io clndex:6 8 5 1

Methads

We used a ggr.xmon.approach frrr caiculating costs of nevr school .facilities and expressiSe

them on a per household basis. We used the US Census Bureau's definition of household: "all
the people who occupy a household as their usual place of residence". Costs per household for
new school construction were calculated as

'7



Pupils per

household
\( Square feet\(Constructton\( Years I pupil ) _ f
)lo* puptt )lro', per ft' )lv*r' tb"ttdtrs, - t

Cost per

household
(1)

where

pupilsArousehold: is the estimated average number of children, that will be enrolled in
the Boise County public schools, per new household,

Square feet/pupil: current number of pupils divided by the current area (in ft2; of all
school buildings,

Construction cost/ft2: the estimated average cost to produce a square foot of school

building, averaged across different types of facility,

Years/pupil: average number of 1,e2., that children moving into new dwellings will
attend the BoiSe County publid schools, and

Years,/building: Number of years that new building space can be utilized by students

before replacement or major renovation is needed.

The last term, (years/pupil)/(years/building) is included because once new space is constructed
for entering pupils it will be available for several "generations" of pupils so no one household

should pay ail of the construction cost. Some analysts express this term by discounting the

future value of the constructed space. We prefer the approach above because it is easier to

understand and makes the assumptions clear yet yields similar results to the approach using
discounted future values. We evaluated expression (1) for elementary schools and middle or
^^-:^- Lj^L ^^L^^t^ ;- ^^^L ^f +La +L*^^ -^L^^1 ,{;o+;^}a Ta o---aaoinn 11\ -rr-l"er nf nrrnilc cndsgltt\rl lll5ll DutuulD lll v4vlt vl Lrlv rluvv Juuuvl urourrvLD. !r v^yrvDorvar \a/,
area of schooi buiiciings appear in the numerator and denominator so it might seem that they

wouid cancei and simpiify the expression. But expression (1) is calculated for each level of
school (elementary vs. middle and high school) and has sometimes been calculated for different
types of household (e.g., single family, townhouse, apartment). For these purposes, the full
expression as defined above is needed.

We used the numbers of pupils enrolied at the start of the 2006-2001 academic year for
number of pupils. The State Tax Commission provided us with the number of households in
each School District not including the cities. We obtained estimated population sizes (as of July
2005)Toaoaoir-df the fourcitios"from tweb site (hftp7/www.eity:6u1u om/eounry/
Boise_County-ID.html) and divided these numbers by the estimated people per household

srte. ts were tlief igure-lf omIIC-TE-Fommfr ionto
obtain the estimated totai number of households in each School District. Areas of each school

building, and replacement costs for them, were obtained from School District records. We do
' act hei'c ;ii;-"{;i"."*.tgei-e.f-pupil:",-,hc fl}'J*i:3ilit'J llie Coun1l'. 1'11:1-11:- in pos:,i'ble.'r':,li',as,is .

1, for incoming families with children ready to enter their last year of high school, to 12, for
families with pre-school age children. We suspect most children in new subdivisions enter the

8
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school system at a fatrly young age so we used a figure of 8 years as the mean timeipupil in the
system. We used 30 years as the ayerage life of a school building before major renovations are

needed. We therefore used a fraction of 8/30 : 0.27

Resu/fs

ln Boise County rn2006 the pupils per household varied from 0.07, for elementary pupils in
Garden Valley, to 0.24 for high school pupils in Horseshoe Bend (Table 1). Square feet per
pupil varied from 66, for elementary pupils in Garden Valley to 263 for high school students in
Horseshoe Bend (Table 2). Construction costs varied from $136 to $190.

Table 1. Pupils per household

District
Number of pupils Number of Pupils per household

Elem entary M id dle, H€[ h gg qeh e!!! Elem enlqry \4 rOqe/Hfg!
Garden Valley
Basin
Horseshoe Bend

'131

218
160

144
213
182

1768
1753
676

0.07
0.12
0.24

0.08
0.12
0.27

AII 509

Table 2. Square feet per pupil

District
Area Sq-fUpupil

Elementary Middle/High Elementary Middle/High

Garden Valley

Basin
Horseshoe Bend

8624

16617
1 3500

28167

59301
47800

bb

/b
84

196

278
263

Ail 38741 135268 76 251

'l-^Ll- ? r/-^-.+-,^ti^- ^^-+^ -^* -^,,^*^ f^^+lr @ulv J. \/ulrJLl uullull VUJLJ PUt Jt{ualU tuuL

District Elementary Middle/High
Garden Valley

Basin

Horseshoe Bend

136

I :'U

190

169

190

144
Alt t/o toY

See Appendix One

Inserting the figures from Tables 1-3 into expression 1 yielded the estimated, average cost
per household-to maintain sehool quali,ty-despite adding new students (Table 4). Separatefigures
were obtained for elementary and middie or high schools. These two figures were then summed
ro obtain the estimate per househoAd-Results varied from$8&Sin theGarden Valley School
District to $3488 in the Horseshoe Bend District.

Therrrain reasnn for t1.re rJiffnrenrt,rn estt'qates for the thle" Distn'cts rr/:rs.1-1.rr:. t.rrgc-,li-ffrrtucl,): ,.

in estimated pupils per household. This figure was about 0.07 for the Garden Valley and about
0.25 for the Horseshoe Bend District. The ratio of these figures, 0.2510.07 :3.J, was close to the
ratio of estimated effects for the two Dishicts 3488/885 : 3.9.

9
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Table 4. Average effect per household
District Level Pup ils/household FeeUpupil Cost/foot Fraction Effect

Garden Valley Elementary
fl,tliddle/High

0.07
0,08

136
169

bb
196

0.27
0.27
Total

170
715
885

Basin Elementary
[/iddle/High

0.12
0.12

190
190

76 0.27
o.27
Total

468
17 11

2179
278

HorseshoeBend Elementary
Ivliddle/High

0.24
0.24

84
263

190
144

0.27
0.27
Total

1 034
2454
3488

All districts Elementary
[/iddle/High

0.12
0.13

76
251

178
169

0.27
0.27
Total

438
1489
1927

Cr'scussron

The estimated costs of maintaining school facilities despite additional houses and students in
the County provide average values for the County. The differences between Districts, as noted

above are due mainly to differences in the current number of pupils per household. It seems

likely, however, that the numbers of pupils per new household may be rather similar across the

County. If so, then using the County wide average of $1927, or about $2,000, wouid be

preferable to using the District-specific figures.

It is worth noting that Garden Valley is becoming the same kind of "bedr-oom community" to
the Treasure Va11ey as are Horseshoe Bend and Idaho City, so the number of pupils per
household may increase in coming years. If so, then the mitigation per household should be

adjusted periodically to reflect this change.

If interest in this report warrants, the analysis could be refined by obtaining more accurate

figures for replacement costs of school buildings, for the average number of years spent in
schools per new pupil, and the expected life of new buildings.

A final comment needs to be emphasized. We are not recommending that the schools or the

County use the materiai in this section to assign pre-set fees for developments. Instead, we
encourage the developer and School District to work together to make afarc appraisal of the

ad.,,erse effects, if any, that .viil occr-u for the school system due to the development and to

neg-o_q4tq an 4gr9_eqe_4tfolollairy- gq&gAtlqn &I4qy suqh-gffeqls,Jhe mg-llrqd$essqbqd
above have been wideiy employed and may be useful in this anaiysis but they shouid be
modifi-eilasleedcd{f-orqxample by adjustiug the number of children per household as

appropriate) or replaced by other methods completely.

10



Reviews of this Repont

We sought review from several people of the material in this report. Of particular concerrl
was the issue of whether recommending the proce<iure described in this report might constitute
imposing an "impact fee" on developers. If mitigation is obtained by imposing a "fee" on
developers, then special procedures established by the idaho Legislature in the "lmpact Fee"
statues must be fo1lowed. Boise County, however, does not have an Impact Fee Ordinance,
which is required for a County to require payrnent of impact fees, and even if it did, this would
not help the schools because under current Idaho statutes, impact fees cannot be used to obtain
mitigation for schools.

Our position on this issue has been that the Legislature clearly intended that schoois can
obtain mitigation because they are specifically included as one branch of government that can
obtain mitigation. We believe that the critical question is whether developers must pay a"fee"
for mitigation. A fee, in our view, is a pre-determined charge that applicants for a permit or
some other service, must pay. Fees are determined prior to and independent of the applicant.
ABplicants have no option 1o debate or re-negotiate the fee. Thus, people buying a hunting
license or paying a processing fee are not permitted to negotiate the price. When this situation
arises, it makes sense that government should carry out a detailed review, according to
established standards, to determine an appropriate amount to charge. ln contrast, when the
person making the payrnent negotiates the amount, there is no need for such a process. It is thus
critical that developers be given every opportunity to participate in the assessment to determine
whether mitigation is needed and if so in what arnount. UnCer these conditions, the payment is a
negotiated agreement, not a fee. Even if the developer does not accept the determination of the
County, the County is still not imposing a fee because developers are given ample opporfunity to
present their case and negotiate a more favorable agreement. We believe that the process thus
does not involve imposing a fee and that impact fee procedures therefore are not required and
indeed should not be used because using them would reduce the opportunity for the developer to
participate in the assessment.

Legal counsel for the Plaruring and Zoning Commission reviewed this document and
concuned with our position. Senator Tim Cprder studied our report and then asked the Idaho
Attomey General the following questions on our behalf:

1. When, if ever, may counties impose a mitigation fee upon a developer as a
condition of approval?

2, Is lhqre statuLory or constitutional authority, protubitions or guidance for
determining the costs for migration?

3. What are the implications of forty-four counties individually formulating a
process of assessment?

4. Could it'ts'e ar$ed ttie mitigaticjn fee is i tax and is unlawful without impact
fee authority apart from promulgation?

1l



The full response from the Attomey General is contained in Appendix D. Senator Corder
summarized the opinion and his judgment about the issue in an e-mail to the senior author on
February 13,2007. The important passage from this e-mail was:

Wat ysy need to l*tow is that the fficial opinion is that the County can do just
as you have described as a condition of approval. It is good news.

Thus, legal counsel for the County and the Idaho Attorney General's Office have both reviewed
the approach in our report and concluded that the procedure is iegal.

12



Appendix A. Area and replacement costs for schooE
buiEdings in EoEse Gounty

Area Gosvsq- Totar costDistrict Level Building Address

Garden Valley Elementary Elementary Modular #1

Elementary Modular #2

Elementary Modular #3

Elementary Alodule /4
Garden Valley Elem School

Totals

Garden Valley Road

Garden Valley Road

Highway 17

Garden Valley Road

Garden Valley Road

1,056

1,056

1,056

1,056

4,400

8,624

80

80

BO

BO

,t on

84,480

84,480

84,480

84,480

836,000

1,173,920 lJo

Totals

Garden Valley Road

Garden Valley Road

Garden Valley Road

Highway 21

Garden Valley Road

Garden Valley Road

Garden Valley Road

'190 2,808,580

190 478,800

190 874,000

190 144,400

B0 '134,400

B0 156,800

80 149,200

4,746,180

14,782

2,520

4,600

760

1,680

1,960

1,865

28,167 169

Basin Elementary Basin Elementary School 61"1 Main Street 16,617 190 3,157,230 190

Middle/High Basin Middle School 100 Centerville Road

Classroom #11/12 61 1 li/ain Street

Classroom #13 & 14 611 Main

Classroom Bldg #9/10 61 '1 tr/ain Street

Classroom Building #15 611 Main Skeet

ldaho City Jr. & Sr. High SchO0l Placer Street

Pre-School Education Complex 611 Main Street

Vo-Ag Building 103 Placer Street

1,714

'1 ,838

1,799

1,848

966

46,'161

2,550

2,425

59,301

190
-t on

190

190

190

190

190

10n

325,660

349,220

341 ,810

351 ,120

183,540

8,770,590

484,s00

460,750

11,267,190Totals 190

Horsheshoe Bencj Eiementary Horseshoe Benci Eiem Schooi Schooi Drive 1J,3UU r VU Z,COC,UUU rYU

Middle/High Community Hall School Drive

Horseshoe Bend High School School Drive

Horseshoe Bend Middle School School Drive

Horseshoe Bend School Gym School Drive

3,600

16,700

7,500

20,000

47,800

190

190

190

BO

684,000

3,1 73,000

1,425,000

1,600,000

6,882,000Totais 144

Ail Elementary 38,741 6,896,150 178

Middle/High 135,268 22,895,370 169

IJ

Ave.
costlsq-ft

Garden Valley Middle/High Garden Valley High School

Garden Valley Middle Building

lndustrial Arts Building

Lowman Elementary School

Middle Modular # 1& 2

IViddletvlodular#3&4

Middle School Modular 5 & 6



Appendix B. Sample l-etter Summanizing the Effects
AnalysEs

(datd)

Mr. Craig Wolford
Administrator
Boise County Planning andZoring Commission
Idaho City,ID

Dear Mr. Vy'olford:

Our Schoold District has conducted an analysis to estimate the adverse effect, if any, on our
schools of the proposed subdivision, (subdivision name).

Methods d,eseribed in the report by B artet al, (2A07);tbat yotr have previously eonveyed to rne,
were used. We estimate that the average number of school students per housing unit in the new
subdivision will be xxx. Using this value, and expression (1) in the report, the estimated costs
for the school system per housing unit, excluding costs that will be reimbursed by taxes to be
paid by new residents, will be xx. The total cost, for the xx housing units proposed, will be xx.

(Add description of discussions with the developer and whether a development agreement
between the schools and the developer has been signed)

Please contact me if you have any questions.

Sincerely,

(signature block)

t4



Appendix G. Sannple Developer Contribution AEreennent

THIS CONTRIBUTION AGREEMENT (this "Agreement") is entered into this
day of 20-, by and between

(Developer), and
Schooi District ("School District"). Developer and School

District are sometimes referred to herein individually as a "Farty" and collectively as "Farties."

RECtrTAI-S:

A. Developer owns that certain real property legally described on Exhibit A,
attached hereto and made apart hereof ("Developer Fnoperty"), anri when developed, will be
served by School District.

B. Developer has filed, or in the immediate future will file, an application to Boise
County for a conceptual development and preliminary subdivision plat approval in connection
with Developer Properly (referred to herein as the "Project"). As planned, Project will contain
approximately-residencesand-commercia1units.Itisanticipatedthat,atfull
build out, Project will add students to School Diskict.

C. Project recognizes the need for excellent school facilities to serve the community,
including new students in Project, and appreciates the mission of School District to provide
educational excellence that gives students the opportunity to succeed in an ever-changing world.
Project recognizes that funding for school facilities relies on the sale of bonds approved by a
two-thirds majority vote of School Diskict taxpayers. As evidenced by a recent Idaho Supreme
Court ruling and state legislative studies, while such taxpayer approval ensures local control, the
hurdle can be difficult to overcome.

D. Project desires to honor the concept of local control and also desires to assist
School District to more easily clear this hurdle by voluntarily committing to provide financial
contributions to be used to

The Parties acknowledge that there is no requirement for Project to
financially assist School District other than as duly established through property taxes

E. Consistent with the terms hereof, Project desires to voluntarily contribute toward
thupaymenfforlhe applicationdescribedirrSectiouD. above;which-will assisrSchoot Dislrict
to readily meet its mission statement for all students, including those students that might reside in
Project, and which school will improve the marketability of Project.

F. School District recognizes and appreciates the willingness of Project to make such
voluntary contributions assuming that Project is approved by Boise County. School District

15



recognizes and appreciates Project's willingness to maintain or improve the comrnunity-wide
educational standard for current residents and future ones.

AGREEl\4ENT

NOW, TI{EREFORE, for good and valuable consideration, the receipt and sufficiency
of which are hereby acknowledged and agreed, and in consideration of the recitals above, which
are incorporated herein, and the premises and the mutual representations, covenants,
undertakings and agreements hereinafter contained, the Parties represent, covenant, undertake
and agree as follows:

1 . Term. The term, of this Agreement shall commence on the date of contract for
the first sale of a residential lot in Project and the Term shall continue until all lots in Project are
'sold and closed.

3. Escrow. The Contributions contemplated herein shall be held by Escrowee
through a long-term escrow using form escrow instructions then in use by Escrowee, modified to
reflect the terms and conditions of this Agreement and as mutually agreed upon by the Parties.
The cost of the escro',r'relating to this Agreement and the transactions contemplated herein shall
be paid by Developer. This Agreement shail not be merged into any escrow instructions, and the

escrow instructions shall always be deemed auxiliary to this Agreement. The provisions of this
Agreement shall always be deemed controlling as between Developer and School District.

The terms of the escrow instmctions shall inciude, without limitation:

Any and all Contributions shall be held by Escrowee and shall be delivered to
Ci^L^^1 T\i^+-i^+
rl UIIIJ\J I lJ-tS LI It/ L.

c The Parties shall, as soon as practicable, direct Escrowee to deliver any and all
eonhibutions heldby Eseror&eelo School District, which Contributions shall be

rised by School District according to this agreement.

Except for notices or demands expressly contemplated in the escrow instructions,
' Escrow'ee shall be authorized to drsregard any and all notrces or warnings glven

by any one of the Parties or by any other person or entity, but Escrowee shall be

authorized to regard and to comply with any and all orders, judgments or decrees

c

16

2. Contribution. Developer shall deliver, or cause to be delivered, to a title
insurance company licensed in the State of Idaho ("Escrowee"), on or about the closing date of
the first sale of each residential iot in Project, an amount equal to the mitigation measure
recommended bythe tsoise County Plarudng and Zoning Commission as revised annually
($2,000 in 2A06 and 2007) for Boise County proj ects paid in connection with the first sale of
each such residential lot in Project (individually, the "Contribution" and collectively, the
"Contributions") or the equivalent in in-kind services and materials as described in Appendix B.

The Contribution shall be paid subject to the terms of this Agreement and shall only be paid in
connection with the sale of a residential lot in Project. Hence, should Developer transfer all or a
portion of Project to another developer, such bulk transfer shall not trigger the payment of the
Contribution.



entered or issued by any Court with competent jurisdiction, and in case Escrowee
obeys or complies with any such order, judgment or decree of any Court with
competent jurisdiction, the Escrowee shall not be liable to any of the Parties
hereto or any other person or entity by reason of such compliance,
notwithstanding any such order, judgment or decree is subsequently reversed,
modified, annulled, set aside or vacated.

The escrow instructions may not be amended except by a writing signed by all of
the Parties thereto.

Deposits made pursuant to the escrow instructions may be invested on behalf of
any Party or Parties hereto; provided that any direction to Escrowee for such
investment shall be expressed in writing and contain the consent of all other
Parties to the escrow instructions.

4. Conditions Precedent To Delivery of Contribution. This Agreement, and
Developer's obligation to deliver the Contributions to School District, are subject to the
follow-ing express conditions precedent. Notwithstanding anything to the contrary which may be

contained herein, each of the conditions precedent may be waived in writing by Developer, such
conditions being for the exclusive protection and benefit of Developer. School District agr-ees to
cooperate with Developer and to execute any documents which may be necessary or convenient
to the performance or satisfaction of these conditions precedent.

(a) Approval by Boise Countv. The Project is (or will be) zoned and/or
subdivided and all studies, reports, permits, approvals and written agreements satisfactory to
each residential lot buyer (Buyer) (including, without limitation, site plan approvals, subdivision
piat(s), building and use permits, and environmentai reports and permits) required by the
appropriate public or governmental authorities to permit the development of Project in
accordance with Buyer's intended use have been finally adopted, all without conditions that, in
Buyer's reasonable ooinion, would cause construction of facilities and/or site work on the
Property to be economically unfeasible.

(b) Faiiure of a Condition Precedent. ln all events , the obligation of
Developer to pay Contribution(s) is subject to the provisions of paragraph 5 below and is
contingent upon: (i) the conditions precedent provided for in this Agreement being satisfied or
waived by Developer in writing; and (ii) School District otherwise having performed all of
School District's obligations hereunder. ln the event of a failur-e of any condition precedent set

for-th herein- then Develoner mav declare tlis Asreement null and void. and the Parties shall
- 

*'-'"r-- ^^-*J ---^*^ ^D^--'-^-'^-
have no further obligg.tiqns or llabilitlqs hereunder.

5. Supreme Court Ruling. The Parties aclcrory that the Idaho S Court
ruling in ldaho Schools for Equal Educational Opportunity vs. tlte State of ldaho has prompted
the State legislature to review possible alternative funding sources for public schools. The
Parties acknorn4edge that the legislature may enable School District to charge fees in connection
Wrrir resiuenrral'iots in Prciject Lr-r fuircipublic sciroor'ulpiiai Iaciiities. rire'Patties aLiutowiedge
and agree that if School District duly charges such fees in connection with any residential lot,
each residential lot owner shali pay such fees (whether that residential lot owner is Developer or

G

6
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a subsequent owner); provided, however, if the conditions precedent to the release of
Contribution from Escrowee to School District have been met, as provided further in paragraph 4

above, then Developer shall receive a credit against any and all such fees paid (whether by
Developer or a subsequent residential lot owner), which credit shall be an amount equal to the

iesser of: such fee charged by Schooi District and paid in connection with any parlicular
residential lot; or the Contribution delivered to Escrowee in connection with such residential lot.

In addition to the obligations specified in this Agreement or contemplated to be

performed, executed andlor delivered by School District or Developer, in light of the unknown
circumstances surrounding School District's ability to charge and collect such fees, School
District and Developer, also agree to perform, execute andlor deliver or cause to be performed,

executed and/or delivered at arty time during the Term, any and all such further acts and

assurances as School District and Developer, as the case may be, may reasonably require to
evidence the intent of the Parties hereunder. Notwithstanding anything to the contrary herein, if
enabled to charge fees for capital facilities, School District shall not charge any such fees in
connection with commercial lot development in Project.

6. Termina-tion.

(a) Upon Aqreement. The Parties may terminate this Agreement by mutual
written agreement upon the terms contained in such agreement.

(b) Upon Breach. Either Party may elect to terminate this Agreement if the

other Party is in a material breach of this Agreement and such default continues for a period of
thirry (30) days after written notice thereof has been given to the Party in default by the other
Party; provided, however, that if the nature of the alleged breach is such that it carurot be cured
within thirfy (30) days, this Agreement shall not terminate thirty (30) days after the giving of
written notice if in the opinion of the non-defaulting Party, the Party alleged to be in breach is
taking or has taken reasonable steps (within said thirty (30) day period) to cure the alleged
breach and such steps are being <iiiigentiy pursue<i.

(c) Release. Upon the expiration or earlier termination of this Agreement, the

Parties shall thereafter be automatically relieved and released from al1 further liabilities and

obligations hereunder, except for: (i) liabilities and obligations accruing prior to the date of
expiration or earlier termination; and (ii) liabilities and obiigations contained herein which are

expressly made to extend beyond the Term.

7. Indemnitv.

(a) egveloper. Developer agreesto indemnify and hold harmless School-Distt"ict-or-
its trustees, employees, agents or representatives from any loss, cost, damage, liability or expense
(including reasonable attorneyslfees) incured as a result.of the failure olDeveloper oranlLolits-
members, employees, agents or representatives to act or perform as required by the terms of this
Agreement.

18

(b) lihrrol Disl.icf .Sehool llistrict aorAes tn indemnify and hold harmless Deyeloner. i.:.-. _ .

or any of its members, employees, agents or representatives from loss, cost, damage, liability or expense
(including reasonable attorneys'fees) incurred as a result of the failure of School District or its trustees,
employees, agents or representatives to act or perform as required by the terms of this Agreement.



(c) No Third-Partv Beneficiaries. The obligations of each Party shall inure solely to
the benefit of the other Party, and no person or entity shall be a third-party beneficiary of this Agreement.

8. Consolidation. In the event that School District consolidates with another school

district, any and ail Contributions shall be expended in connection with the consolidated school
(or the existing school as provided further in Section 4 located within the geographic area that
presently comprises the School District.

g. Notices. All Notices, demands, requests, and other communications under this

Agreement shaii be in writing and shall be deemed properly served or delivered, if delivered: by
hand to the Party to whose attention it is directed; or when sent, three (3) days after deposit in the

U.S. mail, postage prepaid, certified or registered with retum receipt requested; or one (1) day

after deposit with a nationally recognized courier providing next day delivery; or if sent by
facsimile to the Party to whose attention it is directed, addressed as follows:

Developer:

With a copy to:

And with a copy to:

School District:

With a copy to:

r9



or at such other address or to such other Party which any Party entitled to receive notice

hereunder designates to the other Party in writing as provided above.

10. Countemarts. This Agreement may be executed in several counterparts and all as

so executed shall constitute one (1) agreement binding on all the Parlies hereto.

11 Effect. This Agreement shall be binding upon, and inure to the benefit

of, the Parties and the Parties' respective heirs, executors, administrators, successors and assigns.

School District shall look to any suocessors and/or assignees of Developer in connection with

Contribution due following such assignment. Developer shall include reference to this

Agreement in any restrictive covenants to be recorried in connection with Project.

12. Attomevs' Fees. In any action arising between the Parties seeking enforcement of
any of the terms or provisions of this Agreement, the prevailing Party in any such action shall be

awarded, in addition to any damages, injunctive or other relief, and the prevailing Party's

reasonable costs and expenses including reasonable attomeys' fees.

12. Waiver. No consent or waiver, express or implied, by any Party to or of any

breach or default by any other Party in the performance of obligations hereunder shali be deemed

or construed to be a consent to or of any other breach or default in the performance by such Party

hereunder. Failure on the part of any Party to complain or any act or failure to act of any other

Party or to declare another Party in default, irrespective of how long such failure continues, shail

not constitute a waiver by any Party of such Party's rights hereunder.

14. Headines. The headings of the articles and sections of this Agreement are

inserted solely for convenience or reference and are not a part ofand are not intended to govern,

limit or aid in the construction of any term or provision hereof'

15. Further Assurances. Each Party hereto agrees to execute and deiiver a1l such

other and additional instruments and documents and do all such other acts and things as may be

necessary to more fully effectuate this Agreement

'16. Mediation in the of Failure to Agree In the event a disagreement arises

between the Parties, any Party may demand mediation and shall give written notice to that effect

to the other Party. The Parties shall have thirty (30) days from the date of such notice to agree on

a mediator. Once a mediator has been obtained, no Party may avail itself of any other legal or

equitable remedy available to such Party under Idaho iaw until the earlier of sixty (60) days or

sg6h mediation has been condluded. if the reSult of StiOh mediation is iinsatisflactory to one o1-

more Parties, then any Party may avail itself of any legal or equitable remedy avaiiable to such

Party under Idaho law.

1T . Pronouns. A11 pronouns and any variations thereof shall be deemed to refer to the

masculiec, .I:ni:ri:l or lc,ft:r, :i::gl1u rr plurr!, r5 tlle identitl, nFfhe -11er:son or pe-{'qQl:rs m.a.y . .. -.; ...-.

require.
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18. Time Is of the Essence. Time is of the essence with respect to the obligations of
the Parties hereunder.

IN WITNESS WHEREOF, the Parties have signed this Contribution Agreement

effective as of the date first written above.

TE\TEAT /\DItrD.UE Y DLUI LI\.

SCtr{OOL DtrSTR.ICT:

SCE{EDI.]I,E OF E)G{IBIfS

Exhibit A - tr-egal Description of Developer Property
Exhibit B - Description of trn-kind services and/or Materials

E,fulr$i]'A':'f,n GAx'E X,SCRIPiI01\ Oii DEVitLOTllti PROPER.iY--- ri '" : "1'

APPENDIX B: DESCRIPTION OF IN-KIND SERYICES AND/OR MATERIALS
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Appendix D. Opinion frorn the ldaho Attorney General
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

LAWRENCE G. }VASDEN

February 5,2007

VIA HAND IEL]VEBY

The Honorable Tim Corder
ldaho State Senate
STATEHOUSE

Dear Senator Corder:

This letter is in response to questions that you sent to me by e-mail regarding
the authority of counties to impose mitigation fees upon developers. i will
respond to your questions in turn.

Question 1. When , if ever, may counties impose a mitigation fee upon a
developer as a condition of approval?

Response to Question 1

Counties nnay impose fees upcn developers to mltigate the ef,rects of
subdivision development upon enactment of a subdivision permit ordinance
that provides for such fees. While, under state statute, counties must enact an
ordinance providing for the processing of applications for subdivision permits,
providing for the assessment of mitigation fees is optional.l Counties may
rnake payment of this fee a condition of development approval2 ldaho Code $
67-6503 specifically gives all ldaho counties and all ldaho cities this authority.
While exercising this authority, counties must establish mitigation fees in

compiiance with Chapter 82, Titie 67 of the iciaho Cocje. Even if lciaho Cocle $
67-6503- d id not-exisfesu nties-wou ld neverthe l ess-have th is power as l da ho
Code S 67-8202 empowers governmental entities with the authority to adopt

have-the-
authority to adopt ordinances.3

1 
See.!rla1;^ -Cnr{e S Q7.6513.- i }.j'i, . . ;

' S"" ldaho Code SS 67-6513 and 67-8204.
" See ldaho Code $ 31-714 granting boards of county comm
making authority.

issioners ordinance and rule-
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Question 2. ls there statutory or constitutional authority, prohibitions or guidance for
determining costs for mitigation?

Response to Question 2.

There is no constitutional or statutory prohibition against county imposition of
development impact fees. Guidance for the development, determination,
imposition and expenditure of these fees is contained in Chapter 82, Title 67
of the ldaho Code. Chapter 82 also contains appeals and refunds provisions
providing due process protections foi'persons upon whom impact fees are
imposed.a

Question 3. What are the implications of forty-four counties individually
formulating a process of assessment?

estion 3

lmphdationS of not havihg a statewide methodoloQy for impadt fee
deternrination are of a policy rather than a legal nature. Developers would
likely argue that conforming development applications to the individual
requirements of each county is inefficient. Those who favor existing law would
argue that since it is the subdivisions of the State that provide to the people
many of the services that they demand, it is those subdivision who are best
situated to calculate the financial impact of development. From a legal
standpoint, a practical implication of having multiple methods would be that
each ordinance's constitutionality could be challenged in court. However, not
even a single statewide method wouici preciude a lawsuit challenging the
implementation of an impact fee each time one was assessed.

Question 4. Could it be argued the mitigation fee is a tax and is uniawful
without impact fee authority apaft from ordinance promulgation?

Response to Question 4

Arguing that a fee is really a disguised tax and therefore impermissible is a
familiar legal argument used to attack any assessed fee as unconstitutional.
ldaho Attorney General Opinion 93-5 (copy enclosed) describes the three-
pronged test that an ldaho court would likely use to decide this question. The
test involves an examination of:

Whether the ordin-ance cinvcysa btriefit nol sharsd bymembers of the
general public;

\A/hgrher the imp:r+ fee !s ..r forced cnntr.il-.rrtren, Anrl

a See ldaho Code $$ 67-8211 and 67-8212.
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3. Whether the fee is to compensate government for its expenses in
providing services or to raise revenue.

while opinion 93'5 did not definitively conclude whether impact fees
assessed by Ada County Highway District Ordinance 184 were legitimate fees
or a disguiseci tax, its discussion is instructive as to how an ldaho court might
consider and decide a challenge to any impact fee ordinance.

i hope that the information contained in this letter and enclosure is responsive
to your request. Please contact me if I may be of further assistance.

Kind regards,

E T SKI
Deputy Attorney

MET lmdw

Enclosure
Attorney General Opinion No. 93-5
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