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1 PROCEEDINGS 1 the type of operation which he operated for many
2 Wednesday, December 15, 2010 2 years.
3 (Jury absent.) 3 I also understood that he held a
4 THE CLERK: The court will now hear Civil 4 position with some national organizations and that
5 Case 09-4-S-BLW, Alamar Ranch, LLC, et al., versus 5 that may have broadened his experience where he
6 County of Boise, for day eight of jury trial. 6 could offer the opinion, but I just didn't know.
7 THE COURT: Good morning. 7 And so that's where I think we left it. In fact,
8 Counsel, I understood that the 8 Ihad to ask Ms. Huang to remind me. The minute
9 plaintiffs wanted -- or the defendants wanted to 9 she reminded me what the issue was, I recalled the
10 call Mr. Jones without the jury present and 10 decision and the court's review of that on the
11  perhaps lay some foundation to make sure we have 11 motion in limine.
12 the parameters straight on the witness's 12 So, Mr. Howell, are you going to call,
13 testimony. 13 or how are we going to proceed?
14 The concerns which I had, so that we're 14 MR. HOWELL: Yes, Your Honor.
15 clear, were that there were opinions that were 15 THE COURT: All right.
16 offered -- and I don't know if it was even in the 16 MR. HOWELL: So we would call Mr. Jones.
17 Rule 26 report; it may have been in deposition -- 17 THE COURT: Mr. Jones, if you'll step before
18 in which Mr. Jones offered opinions that seemed to 18 Ms. Gearhart and be sworn, and then follow her
19 be financial in nature. And I wasn't sure that 19 directions from there.
20 there was a background where he had worked in kind | 20 MICHAEL G. JONES,
21  of the nonprofit sector to offer opinions of that 21 having been first duly sworn to tell the whole
22  sort. 22 truth, testified as follows:
23 And then the other issue had -- again, 23 THE CLERK: Please state your complete name
24 it probably related to his ability to make 24 and spell your last name for the record.
25 comments about for-profit operations as opposed to 25 THE WITNESS: Michael G. Jones, J-O-N-E-S.
1593 1594
1 THE COURT: You may inquire, Mr. Howell. 1 RTCs?
2 MR. HOWELL: Thank you, Your Honor. 2 A. My first placement in a residential
3 (OUTSIDE THE PRESENCE OF THE JURY) | 3 treatment center was in 1972, and I worked
4 DIRECT EXAMINATION 4 continuously in residential treatment centers from
5 BY MR. HOWELL: 5 that point until this past February.
6 Q. Mr. Jones, T just want to jump right 6 Q. And the first -- we can walk through
7 into your educational background and start from 7 some of these. The first one was in 1972. What
8 there for the purpose of this offer. Did you 8 was that called?
9 obtain any college education? 9 A. It was called Bachmann Hill School in
10 A. Yes, Idid. 10 Mendocino County, California.
11 Q. Where was that? 11 Q. And that was an RTC; correct?
12 A. Ireceived a bachelor's degree in 12 A. Yes, itis.
13  psychology from Fullerton State University, and a 13 Q. And when we say "RTC," what does that
14 master's in clinical psychology from Lone Mountain |14 mean?
15 College in San Francisco. 15 A. Residential treatment center, for
16 Q. What years were those? 16 adolescents.
17 A. 1971 and 1973, 1 believe. 17 Q. What size of facility was that?
18 Q Okay. And are you -- well, are you 18 A. It was about 50 beds; coeducational, 50
19 currently employed? 19 beds.
20 A. No. I'm retired. 20 Q. And what sort of work did you do there?
21 Q. Let's - let me take you through some 21 A. Istarted off as a child care worker,
22 of your employment. Are you familiar with 22  direct supervisor of the youngsters. And when I
23 residential treatment centers? 23 left the agency, I was -- my title was staff
24 A. Yes, Iam. 24  psychologist.
25 Q. When did you first become involved in 25 Q. Was that a for-profit or
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1 not-for-profit? 1 up to six residential programs around the state:
2 A. Itbegan as a for-profit, and it became 2 emergency shelter, group homes, substance abuse
3 anonprofit while I was there. 3 treatment programs, residential treatment center,
4 Q. Okay. After Bachmann -- well, how long 4 the ranch, intensive family counseling programs
5 were you at the Bachmann School? 5 throughout the state, and adoption services in the
6 A. About three years. 6 Treasure, Magic and Silver Valleys, and a number
7 Q. And then where did you go after that? 7 of thrift stores around the state.
8 A. Icame to the Idaho Youth Ranch in 8 Q. And what type of facility is the ranch?
9 1975. 9 A. 1t's a residential treatment center.
10 Q. And what was the position that you took 10 Q. For what sort of population?
11  at the Idaho Youth Ranch? 11 A. Adolescent boys and girls that are
12 A. I'was employed as the director of 12  experiencing significant problems in their lives,
13 treatment services at the ranch itself, outside of 13  social and emotional problems in their lives.
14 Rupert. 14 Q. And how long did you hold that position
15 Q. What sort of duties did that entail? 15 at the Ranch?
16 A. Admissions, discharges, working within 16 A. Well, I've held a number of positions
17 the budget established for the ranch itself, 17  at the Ranch.
18 employment, oversight, training, designing and 18 Q. Okay. I'm sorry.
19 operating the treatment program, the recreation 19 A. As a director of treatment services, it
20 program, the educational program. 20 was about two -- a little over two years.
21 Q. When you say "the ranch itself," what 21 THE COURT: Counsel, it just struck me --
22 do you mean by that? 22 and I don't know if this is a good idea or a bad
23 A. Well, the Idaho Youth Ranch is more 23 idea, but much of what you're now having the
24  than just the ranch. The Idaho Youth Ranch has 24  witness testify to you're going to repeat in front
25 operated -- operates fewer now, but has operated 25 of thejury, I assume.
1597 1598
1 MR. HOWELL: Yes. 1 foundation for all the opinions, and then we will
2 THE COURT: I wonder if there would be some 2 discuss --
3 wisdom in bringing the jury in, since I'm sure 3 THE COURT: Ijust don't know how long this
4  they're waiting, start over with the testimony, 4 is going to be, but we have got a jury cooling
5 lay the foundation, then send the jury out while 5 their heels in the jury room. Ata minimum, I
6 we argue the issue of the adequacy of the 6 would want perhaps Ms. Huang to advise the jury
7 foundation. 7 that we are conducting a matter outside their
8 And then, of course, I would also allow 8 presence, so they don't think we have just
9 Mr. -- Mr. Woodard, I'm sorry, to cross-examine 9 forgotten them.
10  the witness without the jury present, or with the 10 MR. WOODARD: Your Honor, it does make sense
11  jury present if you wish, to test the adequacy of 11  to me to not have to do this twice.
12 the defendant's background and expertise to offer 12 THE COURT: Yeah.
13  the requested opinions. 13 MR. HOWELL: And I agree, Judge. I mean, we
14 Or not; I mean, I just throw that out 14  were just trying -- I talked to counsel before we
15 asanidea. Mr. Woodard, I suspect you have a 15 finished -- or right as we finished yesterday, and
16 view on that, since you immediately jumped up. 16  this was kind of mutually, I think Wade's
17 MR. WOODARD: No, Your Honor. I 17 suggestion, and we agreed to do this. We thought
18 just -- what my concern is, you know, each 18 itmade sense. And I'll do whatever the court's
19 different opinion there a different foundation, 19 pleasure, Your Honor.
20 possibly, for each of the opinions. Ijust don't 20 THE COURT: Well, it just might save some
21 want to have to keep jumping up in front of the 21 time in front of the jury, so you don't still have
22 jury. 22  toreplow the same ground. Because you'll still
23 THE COURT: Well, that's why I'm suggesting 23 want to lay the foundation in front of the jury,
24  we send the jury back out. 24  justin terms of the witness's credibility as an
25 MR. WOODARD: Okay. So he would lay the 25 expert.
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1 So perhaps -- I'm assuming you 1 that we might include you in this presentation. I
2 anticipate at least 10 or 15 minutes or more. 2 may probably -- in 15 minutes or so we may send
3 MR. HOWELL: Yeah. Yes. Yes, about 3 you back out again while I take up a matter with
4 10 minutes of this sort of background, Judge. 4 counsel. ButI think this is a more efficient way

5 THE COURT: All right. Why don't we try 5 to proceed.

6 this. Let's have the jury brought in. You will 6 So with that, Mr. Howell, if you would

7 have to go back now and start over, but at least 7 maybe back up, and let's start over with the jury

8 we'll only have to start over in part, rather than 8 present.

9 intotal. Solet's try that. 9 DIRECT EXAMINATION
10 And then I'll send the jury out as soon 10 BY MR. HOWELL:

11 as we reach that point. All right? 1 Q. Could you please state your name?

12 While we're waiting for the jury, one 12 A. Michael Jones.

13 thing I would caution you is try to lay the 13 Q. Mr. Jones, where do you reside?

14 foundation for each of the various opinions that 14 A. 1live at 4443 McKenzie Lane in Boise.

15 are in issue, even though it may seem almost a bit 15 Q. Okay. And what I would like to do,

16 disjointed. 16  Mr. Jones -- well, is to give the jury a little

17 MR. HOWELL: I will, Your Honor. 17  bit of an idea who you are and why you're in front

18 THE COURT: All right. 18 of them right now. Let's just start with your

19 (Jury present.) 19 educational background. If you could summarize

20 THE COURT: I'll note for the record the 20 that for the jury.

21 jury is present. 21 A. I have a bachelor's degree in

22 Ladies and gentlemen, we had a matter 22 psychology from Fullerton State University and a

23 that we were taking up outside your presence, and 23 master's degree in clinical psychology from Lone

24 it struck me that since much of what we were doing |24 Mountain College in San Francisco.

25 might have to be repeated in front of you anyway, 25 Q. When did you receive your bachelor's?
1601 1602

1 A. In1971. 1 Q. Was it a for-profit or not-for-profit

2 Q. When did you obtain your master's? 2 entity?

3 A. In1973. 3 A. When I was employed, it was a --

4 Q. Are you employed currently? 4 initially employed, it was a for-profit entity

5 A. Iretired in February. 5 that became a nonprofit while I was with them.

6 Q. Where did you retire from? 6 Q. Okay. And after your experience --

7 A. The Idaho Youth Ranch. 7 that was called the Bachmann Hill School?

8 Q. Okay. Are you familiar with 8 A. Bachmann Hill School, that's correct.

9 residential treatment centers? 9 Q. After your experience at the Bachmann
10 A. Iam. 10  Hill School, did you continue working for or at an
11 Q. And is it okay to call it - or them 1 RTC?

12 "RTCs"? 12 A. Yes, 1did.

13 A. Yes. 13 Q. Where did you go next?

14 Q. When did you first become involved in 14 A. I was employed by the Idaho Youth Ranch
15 an RTC? 15 in1975.

16 A. My first employment was in 1972 at a 16 Q. What position did you take at that

17 residential treatment center in northern 17 time?

18 California. 18 A. I was the director of treatment

19 Q. What did you do there? 19 services at the Youth Ranch.

20 A. I was initially employed as a child 20 Q. What were your duties as a director?

21 care worker, a direct supervisor of the youth. 21 A. I was overseeing the treatment program
22 And when I left about three years later, I was the 22 for the youth. I would employ the staff that

23 staff psychologist at that agency. 23 supervised those youngsters, the recreation staff.
24 Q. What size of an RTC was that? 24 I was responsible for developing the treatment
25 A. That was 50 boys and girls. 25 program, the recreation program, the education

United States Courts, District of Idaho
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1 program, the -- living within the budget of the 1 issues, serious problems functioning in their
2 facility. 2 family home.
3 Q. Could you explain to the jury a little 3 Q. And when you referred to the "Ranch,"
4 bit about the Idaho Youth Ranch, just in general 4 are you talking about the campus outside of
5 terms. 5 Rupert?
6 A. Well, the Idaho Youth Ranch is both a 6 A. That's correct.
7 place and an agency name. The Idaho Youth Ranch | 7 Q. Okay. And how long did you serve as
8 itself is a campus, about 550 acres, outside of 8 the director of the Ranch?
9 Rupert, Idaho. It's a residential treatment 9 A. I was the director of the treatment
10 center. 10 program at the Ranch for about two, maybe
11 The Idaho Youth Ranch organization has |11 two-and-a-half years.
12  also operated group homes, emergency shelters such | 12 Q. And after that, did you take another
13  as the Hays Shelter Home here in Boise, substance 13 position within the Idaho Youth Ranch?
14 abuse treatment programs, several adoption 14 A. Yeah. I was promoted to assistant
15 agencies in the Treasure, Magic and Silver 15 director of the Ranch.
16 Valleys, family counseling programs throughout the | 16 Q. What sort of duties did that entail?
17 state, and a number of thrift stores throughout 17 A. I worked directly with the president of
18 the state. 18 the organization and worked administrative duties,
19 Q. Okay. You refer to the campus outside 19 fund development, and contracting negotiations,
20 of Rupert; is that right? 20 donor relations, public relations, accounting,
21 A. That's correct. 21 bookkeeping.
22 Q. And you said it was an RTC. What sort 22 Q. Okay. And how long did you hold the
23 of individuals does that RTC serve? 23  assistant -- was that the assistant director
24 A. Adolescent boys and girls with 24  position?
25 substance abuse, mental health, behavioral, family 25 A. At that time, that's what it was
1605 1606
1 called. 1 licensing and other regulatory compliance.
2 Q. Okay. How long did you hold that 2 Q. Okay. And how long did you hold that
3 position? 3 position?
4 A. Tt was close to a year, I believe. 4 A. About three years.
5 Q. And then what did you do after that? 5 Q. What did you do next?
6 A. Iwas offered a position as the 6 A. I was reemployed by the Idaho Youth
7 executive director of a residential treatment 7 Ranch as a vice president.
8 center in Placer County, California, called "Holly 8 Q. What sort of duties did the vice
9 Acres." 9 president have?
10 Q. What sort of facility? 10 A. Well, I was -- I lived in Boise at that
11 You said it was an RTC? 11 point. In my absence, the Youth Ranch had moved
12 A. That's correct. It's another 12  their administrative offices from Rupert to Boise.
13 residential treatment center. 13 And I oversaw the operation of several of our
14 Q. And what type of an RTC? 14  group -- group home facilities, worked with the
15 Who did it serve? 15 fellow that was administrator at the Ranch, did a
16 A. It was a 44-bed coeducational facility 16 lot of budgeting, fund development, compliance
17 in Applegate, California, in Placer County, 17  issues with regulators --
18 serving emotionally disturbed, behavior 18 Q. And how long --
19 disordered, troubled kids, similar to those served 19 A. - public relations, that kind of
20 Dby the Idaho Youth Ranch. 20 thing.
21 Q. As the executive director, what sort of 21 Q. I'm sorry.
22 duties did you have? 22 How long did you hold that position?
23 A. Overall, budgeting, fund development, 23 A. Oh, geez. That would have been from
24  contract negotiations, staff supervision, 24 19--- 1977 until 1982.
25 training, board relations, legal compliance with 25 Q. Okay. And then what came next for you
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1 after that? 1 the role of advisor to him. And I think my title
2 A. Ibecame the president and chief 2 was assistant to the chairman. I focused on
3 executive officer of the Idaho Youth Ranch. 3 growing our chain of thrift stores and dealing
4 Q. How long did you serve in that 4 with the numbers of pieces of real estate that the
5 capacity? 5 organization owned. We owned a lot of property
6 A. Until 2008, I believe; 2007, 2008. 6 that was -- had been donated or wasn't being used
7 Q. The same question as far as the sorts 7 and needed to be disposed of, or turned to some
8 of duties that you had as the president and CEO of 8 productive use. And so I focused on that.
9 the Idaho Youth Ranch. 9 Q Now, I want to move a little away from
10 A. Overall responsibility for the entire 10 the Idaho Youth Ranch and just talk in general
11 agency, all of the employees, board relations, 11 about some of your -- some of more of your
12 public relations. I was, if you will, the face of 12 background.
13 the organization. And I represented the 13 Do you hold any licenses?
14  organization with other associations of similar 14 A. Not currently, no.
15 organizations around the country. 15 Q. Okay.
16 Q. Okay. And throughout your tenure with 16 A. Driver's license.
17  the Idaho Youth Ranch, was the ranch still in 17 Q. Have you been part -- well, have you
18 existence? 18 held licenses in the past?
19 A. Oh, certainly, yes. And it is today. 19 A. Yes. I've been a licensed social
20 Q. Is it still in existence today? 20 worker, licensed parent effectiveness training
21 A. Oh, certainly. 21 instructor. What else?
22 Q. Okay. And what did you do after 22 Q. Okay. Have you been a part of any
23 stepping down as the president and CEO? 23 state or national associations, specifically
24 A. Well, the -- my chief operating officer 24  pertaining or that would relate to your work with
25 Dbecame the president and CEO, and I stepped into 25 RTCs?
1609 1610
1 A. Yes, a number of them. 1 reviewer in your industry?
2 Q. Can you give the jury a list or some 2 A. Yes, I have, several times.
3 examples -- 3 Q. Can you explain to the jury what that
4 A. Sure. 4 entailed and for what organizations?
5 Q. -- of the boards or associations. 5 A. The National Association of Homes for
6 A. I was president of the Northern 6 Children had an accreditation process, and I was a
7 California Group Home Association. I was 7 trained peer reviewer for them. And the National
8 president of the Idaho Association of Residential 8 Council on Accreditation trained me and certified
9 Treatment Centers. I was an executive board 9 me as a peer reviewer, and I performed
10 member of the National Association of Homes for 10 accreditation reviews for that organization as
11 Children, which became the National Association of |11 well.
12 Homes and Services for Children, which merged into | 12 Q. Are those accreditation reviews for
13 the National Alliance for Children and Families; 13 both not-for-profits and for-profits?
14 and I served on the executive board of that 14 A. No. Those are -- those both served
15 organization for a number of years. 15 nonprofits.
16 Q. Okay. Is the Idaho Youth Ranch a 16 Q. Okay. And what sort of things as a
17  for-profit or not-for-profit entity? 17  peer reviewer did you do?
18 A. It's a not-for-profit organization. 18 A. There are national standards of best
19 Q. Okay. Are any groups that you have 19 practice promulgated by both those organizations.
20 been involved in, or associations, did they deal 20 And the Council on Accreditations, for example, is
21  with for-profits and not-for-profits? 21 some 5- or 600 standards that an agency, an RTC,
22 A. The Northern California Group Home 22 would have to demonstrate its compliance with
23 Association was comprised of both for-profit and 23 those standards.
24 nonprofit organizations. 24 And my job was to review the self-study
25 Q. Okay. Have you ever acted as a peer 25 of that organization and then conduct a site
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1 review with a team, an intensive review of that 1 Q. Okay. Have you served on -- and maybe
2 agency, to determine if those policies were 2 you already talked about this, but have you served
3 actually in place and in practice and if they 3 onany committees or task forces related to RTCs
4 were, in fact, complying with the standards 4 or treatment of juveniles?
5 established. 5 A. Yes, I have. I have served on a number
6 Q. Has any facility that you've been 6 of them. Iserved on committees that helped Idaho
7 involved with gone through a peer review? 7 develop its licensing regulations. I chaired the
8 A. Yes. The Idaho Youth Ranch has been 8 Governor's Commission on Children for
9 accredited for well over 20 years. 9 six-and-a-half years.
10 Q. Okay. Have you ever published any 10 I was an active member of the Idaho
11  articles pertaining to the RTC industry? 11 Juvenile Justice Association; oh, the Mayor's Task
12 A. Yes, a number of them. 12 Force on Children and Youth, a number of task
13 Q. When you say "a number," I mean, give 13 forces and commissions and ad hoc kinds of
14 me anidea. 14  organizations.
15 A. Oh, probably 15 or 20 different things 15 Q. You talked about your experience with
16 in both magazines and professional journals. 16 operating and running RTCs, and you talked about
17 Q. Do you give presentations pertaining to 17 budgeting. What did you mean when you were --
18 RTCs? 18 when you used that term "budgeting'?
19 A. Yes, I have, throughout my career. 19 A. Well, all organizations have to be in
20 Q. If you could explain to the jury, maybe 20 the black, at least most of the time, if they're
21 justin a summary, you know, to national bodies or 21 going to survive. You have to generate an
22  tolocal agencies? 22 expectation for revenue and expense, and where
23 A. State level bodies and national bodies 23 that revenue is coming from and where those
24  at national conferences and training 24  expenses are going, with some confidence be able
25 opportunities. 25 to project into the future a black bottom line.
1613 1614
1 And that's what I mean by "budgeting." 1 A. Yes. That's fair to say.
2 Q. Okay. And do you have experience in 2 Q. Can you explain what the difference is
3 developing business plans and these budgets for 3  between the two?
4 RTCs? 4 A. Well, both organizations live
5 A. Yes, I have. 5 within --
6 Q. And discuss those experiences in any -- 6 MR. WOODARD: Excuse me. I think this is
7 if you need to, any further. 7 where I'm going to object on foundational grounds.
8 A. Well, every organization I've been 8 THE COURT: Well, I'm going to overrule the
9 involved in, I have been involved in developing 9 objection at this point. The question is simply
10 and living within the budget, and making those 10 what are the differences between a not-for-profit
11 assumptions and projections and living with the 11  and a for-profit RTC, and I think he has had
12 results. 12 experience in both.
13 And suborganizations within larger 13 Well, do you want to approach and
14 organizations, for example, with the Idaho Youth 14 discuss it?
15 Ranch, each separate cost center would have its 15 MR. WOODARD: Yes, Your Honor.
16 own separate budget. Our Hays Shelter Home would | 16 (Loud noise in sound system.)
17 have our expectations about expenses and income, 17 THE COURT: I'm going to discuss with
18 for example. 18 counsel off the record just momentarily, so we can
19 Q. And I've asked you some questions about 19 at least see where we are.
20 for-profit RTCs and not-for-profit RTCs. Are you 20 (Off the record.)
21 familiar with both of those entities? 21 THE COURT: All right. Go ahead and
22 A. Yes,Iam. 22 proceed, Mr. Howell.
23 Q Is it fair to say that most of your 23 MR. HOWELL: Thank you, Your Honor.
24 work history has been with the not-for-profit side 24 BY MR. HOWELL:
25 of the RTC? 25 Q. Ibelieve the last question was how --
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1 THE COURT: Why don't you rephrase the last [ 1 residential treatment centers that just serve
2 question consistent with what we discussed at 2 adolescent sex offenders or adolescents who are
3 sidebar. 3 experiencing psychosis, that it's difficult to
4 BY MR. HOWELL: 4 generalize about just types of kids.
5 Q. What's your understanding of the 5 There are for-profit entities that
6 difference between for-profits and 6 operate, for example, secure residential treatment
7 not-for-profits, in terms of RTCs? 7 centers that serve just psychotic adolescents; and
8 A. Well, both organizations have to comply 8 the same in the nonprofit side.
9 with the same identical licensing regulations and 9 Q. Okay. You indicated that the licensing
10 oversight by fire marshals and health departments, | 10 is the same for both of the entities. Is that
11 that sort of thing. 11 right?
12 A for-profit entity is obligated to pay 12 A. That's correct.
13 both property and income taxes and has an 13 Q. What sort of licensing requirements are
14 expectation of returning -- having a return on 14 you talking about?
15 investments; where a nonprofit doesn't pay 15 A. Well, the Idaho Department of Health
16 property or income tax, and their expectation is 16 and Welfare promulgates a set of standards,
17  that they would live within their means and not 17 operating requirements for all residential
18 necessarily have anything in excess of that. 18 treatment centers, and it's an extensive list
19 Q. Now, with respect to the types of kids 19 regarding health and safety and physical size and
20 that are -- well, that are taken by for-profits 20 staff qualifications, and that sort of thing.
21 and not-for-profits, do you have knowledge, 21 Q. And do those regulations make any
22 personal knowledge, as to the types of kids and 22  difference between not-for-profit or profit?
23 whether they're similar or dissimilar? 23 A. No, not at all.
24 A. Well, there is -- there are all kinds 24 Q. Okay.
25 of residential treatment centers. There is 25 MR. HOWELL: Your Honor, I think the next
1617 1618
1 question, given -- 1 system, so hopefully we can resolve the sidebar.
2 THE COURT: All right. Perhaps we cansend | 2 All right. Go ahead and proceed with
3 thejury out, then, and we'll take up this matter 3 any further foundational questions you wanted to
4 that I'm going to have to address. 4 ask.
5 Ladies and gentlemen, again, I'll 5 BY MR. HOWELL:
6 admonish you not to discuss the case among 6 Q. Mr. Jones, from a therapeutic
7 yourselves or with anyone else, nor should you 7 perspective, are nonprofits and for-profits
8 form or express any opinions about the case until 8 similar?
9 itis finally submitted to you. 9 A. They can be. The kinds of programs
10 Ms. Huang, if you'll escort the jury 10 they operate could be identical, or as close to
11  out. 11 identical as two different agencies could be.
12 (Jury absent.) 12 Q And those same similarities or
13 THE COURT: Ms. Gearhart -- 13  dissimilarities could exist between
14 Go ahead and be seated. 14  not-for-profits?
15 Ms. Gearhart, what would it take -- 15 A. Certainly. Every organization is
16 would we have to shut down the entire -- 16 somewhat different from another organization.
17 THE CLERK: Yes, Your Honor. 17 Q Okay. In other words, does it matter
18 THE COURT: All right. Why don't we go 18 if it's a not-for-profit or for-profit?
19 ahead and proceed. I don't think we'll need a 19 A. Doesn't matter at all.
20 sidebar. Better not; we can't -- 20 Q. And from a financial perspective, the
21 (Laughter.) 21 same question: What are the -- are there
22 THE COURT: Unless I have some secrets I 22 similarities, you know, with budgeting, and
23 want to keep from somebody else. 23 whatnot, from a standpoint of a not-for-profit
24 And then when we conclude that, we'll 24  compared to a for-profit?
25 take a short recess and allow them to reset the 25 A. Well --
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1 MR. WOODARD: Excuse me. I'm sorry, 1 something that is organized on a not-for-profit?
2 Mr. Jones. 2 I mean, that's not fair to the
3 I've got an objection on foundational 3 not-for-profits, to suggest that they're not as
4 grounds. We haven't heard any background from 4 professional, but there just seems to be
5 him, that he has any experience in preparing 5 fundamental differences in their approach.
6 business plans or any of that type of stuff for a 6 MR. HOWELL: Right. And I think the
7 for-profit entity. 7 testimony -- I thought the testimony at this point
8 MR. HOWELL: Your Honor? 8 was, they still operate the same, they still have
9 THE COURT: Yes, Mr. Howell. 9 to operate with respect to making sure they're in
10 MR. HOWELL: The way that I -- you know, my |10 the black, or else, as a business, no matter what
11 passionis hockey. It's like if I'm the general 11 the business is, they're not going to be able to
12 manager for the Minnesota North Stars -- which 12 survive.
13 dates me a little bit -- and then somebody asks me 13 THE COURT: But the not-for-profit is
14  questions about the Detroit Red Wings, it's like 14 dependent upon a totally different source of
15 saying I can't talk about the Detroit Red Wings. 15 funding, that is, contributions, charitable
16 These are -- 16 activities, things of that sort.
17 THE COURT: Butisn't a more apt difference 17 MR. HOWELL: That's right. And for the
18 the difference between a local, like the Boise -- 18 purpose of this witness's opinions, the
19 was it the Steelheads? Is that the local -- 19  assumptions that he is making are the same
20 MR. HOWELL: Idaho Steelheads. 20 assumptions that were presented in the Alamar
21 THE COURT: I'm not much of a hockey fan, 21 business plan, meaning that --
22 but the local as compared to a club team at Boise 22 THE COURT: What are the precise questions
23  State that also is passionate about hockey, isn't 23  that you intend to ask?
24  there a fundamental difference in the way they're 24 MR. HOWELL: Well, I'm going to ask him what
25 organized, whether it's for-profit or it's just 25 he did -- oh, as far as the opinion question?
1621 1622
1 The precise question, Your Honor, is: 1 different from what the same -- whether someone is
2 Have you formed an opinion whether the proposed 2 trying to operate a for-profit, how they would
3 Alamar Ranch facility, at 24 beds, could have been 3 analyze it, what their business plan would look
4 financially viable? 4 like, real estate taxes that might not have to be
5 THE COURT: I'm sorry. If what? 5 paid. You might have the land donated. There is
6 MR. HOWELL: I'm sorry. Have you formed an | 6 just so many different factors that enter into it,
7  opinion whether the proposed Alamar Ranch 7 I'mjust--
8 facility, at 24 beds, could have been financially 8 MR. HOWELL: Well, and that's where the
9 viable? 9 assumptions come from, Your Honor, I guess, is he
10 THE COURT: All right. What else? 10 is assuming that the data that's presented in the
11 MR. HOWELL: As far as his opinions, 11 material provided by Alamar is accurate and
12 Your Honor, that's it. There is the fact issue 12 correct.
13  with respect to his conversations, but that's the 13 THE COURT: Well, wouldn't an accountant be
14 only opinion that we're asking this witness. 14 able to say that it's financially viable?
15 THE COURT: Well, are you asking him whether | 15 I mean, does he have any knowledge
16  he could have operated a financially viable 16 about the demand for a facility that was going to
17 not-for-profit operation at the location? 17  charge $10- to $12,000 per month per resident?
18 MR. HOWELL: Well -- I'm sorry, Your Honor? 18 I mean, so viability comes down to, it
19 I-- 19 seems to be two issues. One is, in the market
20 THE COURT: I mean, here is the problem. 20 place, is there a demand for this type of a
21 MR. HOWELL: Okay. 21 service at this cost? And the other is just
22 THE COURT: That decision -- I mean, you've 22 purely an accounting function: Are the -- are the
23  got fixed costs. You've got the cost of acquiring 23 estimations of expense and income realistic? Have
24  theland. There is so much that goes into that 24 they applied generally accepted accounting
25 decision. And it does seem to me that it's quite 25 principles?
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1 My concern is I'm not sure Mr. Jones 1 THE COURT: Well, let me hear the
2 has expertise in either of those two areas, 2 cross-examination.
3 marketing or accounting. 3 Do you have some other questions that
4 MR. HOWELL: Well, Your Honor, as far as the 4 you want to ask of the witness before I turn him
5 number of beds and the budget, he is assuming all 5 over to Mr. Woodard?
6 those things to be true. All of that was 6 MR. HOWELL: Nothing that we haven't already
7 presented by Alamar in their business plan. So 7 covered. I mean, I could go through what he has
8 what he has done, with his experience, is that he 8 reviewed, and things like that, but --
9 has been a part of RTCs from the not-for-profit 9 THE COURT: Okay. At this point, I don't
10 side -- I understand -- and running them, 10 think there is a challenge on that ground. It's
11 administering them, dealing with budgets, dealing 11 more just the base expertise within this area.
12 with how -- you know, what it takes in order to 12 Mr. Woodard, why don't you inquire of
13 operate a facility and to make it -- and to make 13  the witness.
14 it with therapeutic value. 14 MR. WOODARD: Should I just stay here, Your
15 And so, and his opinion, Your Honor, is 15 Honor?
16 that at a -- you know, at a 24-bed facility, given 16 THE COURT: No. Go to the lectern, if you
17  all the assumptions that Alamar has presented, 17 would, just to make it easier on the court
18 that he can, indeed -- that it should, indeed, be 18 reporter.
19 able to make money at 24 beds. 19 And, Mr. Woodard, you, like I, am not
20 I think this is -- this doesn't call 20 terribly tall. There is that adjustment where you
21 for an accountant, that aspect of it. It's from 21 can actually pull -- no, the lectern can actually
22 his experience in operating RTCs, which he has 22 godown, if -
23 testified there is not a difference between 23 MR. WOODARD: Oh.
24  not-for-profits and for-profits, and that, you 24 THE COURT: -- that will make it easier.
25 know, this is perfect cross-examination -- 25 Actually -- and I'm not sure of your
1625 1626
1 age, but when you hit about 40, your eyesight gets 1 Q. Mr. Jones, do you recognize this from
2 alittle iffy, so being able to adjust the reading 2 your expert report?
3 level of your materials is actually a real 3 A. Yes, I do.
4  benefit. So take advantage of it. 4 Q. Okay. And in here you have an opinion
5 MR. WOODARD: Thank you -- 5 that states, "Viability of a 24-bed treatment
6 MR. BANDUCCI: We really appreciate the 6 facility. Aside from the advantages listed above,
7 accommodation for Mr. Woodard, Your Honor. 7 itisimportant to point out that a 24-bed RTC can
8 THE COURT: And myself. 8 Dbe financially viable. While there is certainly a
9 MR. WOODARD: Thank you, Your Honor. 9 higher profit potential from a larger facility, a
10 THE COURT: When I have Mr. Howell or 10  24-bed facility can return a profit. There are
11 Mr. Banducci standing by me, I shrink. 11  dozens of small, for-profit facilities operating
12 MR. WOODARD: And I did turn 40 this year, 12 today in the U.S. Three of the four facilities
13  and I have told my wife that -- [ used to brag 13  selected by Alamar for Dr. Crabb's study are not
14 thatIhad bionic sight. But it's going away. 14  much larger than 24 beds allowed at Alamar."
15 THE COURT: Not at age 40. You start losing 15 Now, that opinion that you have here,
16 it 16 it's not an opinion about whether Alamar could be
17 Go ahead. 17  financially successful at 24; it's an opinion that
18 MR. WOODARD: Ms. Savell, do we have that 18 some hypothetical RTC someplace could be
19 up? 19 financially viable at 24; correct?
20 Your Honor, I would like to show the 20 A. That's correct.
21 witness his expert report. 21 MR. WOODARD: Your Honor, on that
22 Ms. Savell, can you expand the 22 grounds -- I've got more voir dire, but I think
23 viability of the 24-bed facility. 23  one of the grounds for objection, it's just not
24 VOIR DIRE EXAMINATION 24 relevant. Whether some hypothetical RTC could be
25 BY MR. WOODARD: 25 financially viable has no relevance towards
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1 whether Alamar would be financially viable. 1 plan of Alamar Ranch -- strike that.
2 And if I may, before I finish, I would 2 You understand that the Boise County
3 like to ask him a few more questions. 3 Commissioners, when they reduced Alamar Ranch to
4 THE COURT: Yes. 4 24, they did not reduce any of the conditions on
5 BY MR. WOODARD: 5 the number of staff that Alamar should have, or
6 Q. Mr. Jones, you didn't do any analysis, 6 anything like that, did you?
7 and it's not contained in your report, of whether 7 A. Not to my knowledge, no.
8 Alamar Ranch, with its debt load and structure and 8 Q. Okay. So when you determined that a
9 with the staff that it was required to have by 9 facility could be financially viable -- that
10 Boise County, whether it could be financially 10  Alamar Ranch could be financially viable at 24,
11 viable at 24 students, did you? 11  you did that considering that they would have a
12 A. No, that's not correct. Idid. I 12 staff of 160 or so?
13 looked at the figures presented by Alamar and 13 A. No, I didn't.
14 Mr. Wilhoite. 14 Q. Okay. And if you did that type of
15 Q. Is that in your report? 15 analysis, where is the work showing the analysis
16 A. It's included within that paragraph 16 that you did and the models that you performed?
17 that you just read. 17 A. If -- if you look at the expense and
18 Q. Where do you say that Alamar -- that 18 income projections from Charles Wilhoite's report,
19 you did a study and you determined that Alamar 19 you will see that he does income and expense
20  could return a profit at 24? 20 projections for both 30 beds and 42 beds in 2009
21 A. My comment that a 24-bed facility -- 21 and 2010.
22 Alamar was the subject of my entire report -- that 22 If you use Alamar's figure of $12,000 a
23 when I said a 24-bed facility, I was referring to 23 month and 90 percent occupancy, at 24 beds you
24  Alamar. 24  will see that that would generate revenue of
25 Q. Okay. So you took out the business 25 $3.1 million a year. If you look at Wilhoite's --
1629 1630
1 which I understand he got from Alamar -- his 1 butI don't know what they cost.
2 expenses, and then just adjust those to 24, that's 2 Q. Isn'tit true that Alamar Ranch, in
3 where I'm coming up with the profitability 3 their business plan, their first phase was for 24
4  opinion. 4  Dbeds, and at 24 beds they show a loss with their
5 Q And where would we have been able to 5 debt structure; correct?
6 find this work? 6 A. When they first opened they were going
7 Everything that you just told me now is 7  to charge a reduced rate. My assumptions are once
8 not contained in your report. 8 they are fully operational and charging a full
9 A. It's in Charles Wilhoite's report. 9 rate, not the $7,500-a-month starter rate.
10 It's in documents that were presented to me that I 10 MR. WOODARD: Your Honor, the problem I have
11  reviewed. 11 with all of this is none of this was in his
12 Q. Did you do any analysis -- there is a 12 report. It wasn't disclosed at his deposition.
13  road that Boise County imposed upon Alamar Ranch. 13 It's not up to us to guess whether -- the right
14 Did you do any analysis of what that road would 14 questions to ask him. I mean, if you look at his
15  cost? 15 report --
16 A. No, I didn't. 16 THE COURT: Well, I can say that the witness
17 Q. You wouldn't know if that road would 17 will only be allowed to provide the opinions
18 cost several million dollars, would you? 18 stated in his report, and only justify those
19 A. Ihavenoidea. 19 opinions by materials set forth in the report or
20 Q. And you wouldn't know how that would 20 atleast identified in the report. If there were
21  affect whether Alamar Ranch could be financially 21 additional studies that were undertaken and not
22 viable at 24? 22 identified in the report, then they cannot be used
23 A. No,Idon't. I would presume that 23  asa basis for that.
24 whatever improvements that they were required to 24 Mr. Woodard, let me -- here is the
25 make would be amortized over their useful life; 25 problem I'm wrestling with. My take of Mr. Jones'
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1 testimony is that perhaps you couldn't offer the 1 center at Alamar Ranch; you just can't have the
2 Cadillac version that Alamar Ranch wanted to 2 Cadillac version you want, and therefore you --
3 provide, the equine therapy, the therapeutic model 3 because we don't want the 72 people here which is
4 that they felt was unique, and I think we heard 4 what is necessary to make that work, you have to
5 from Ms. Jeppesen how excited she was with that 5 do24"™
6 approach. What I think that Mr. Jones is going to 6 And if that's the case, then could he
7 testify is that perhaps you can't provide that 7 notsay, "Yes,  haven't looked at -- I have not
8 Cadillac with 24 residents, but you can provide 8 analyzed the Cadillac version, but I can say that
9 some type of an RTC that would be functional and 9 you could run a not-for-profit RTC with kind of a
10 break even, which I think even a for-profit would 10 barebones therapeutic model at this location and
11 understand -- would understand that same concept. |11 survive"?
12 Imean, there is -- everybody has the same 12 And would that not be relevant to the
13 interest in making sure that at least it breaks 13 jury?
14 even. 14 MR. WOODARD: With all the -- here is kind
15 Would it not be relevant for the jury 15 of the problem that I'm having with it. You know,
16 to be able to consider that, given the state of 16 there is 30-plus conditions that were imposed on
17 the law as I understand it, that -- and this is 17 Alamar Ranch. And if his testimony -- if he is
18 where we -- you know, it gets a little 18 not looking at our program and the 31 conditions
19 questionable in my mind -- there is not a right to 19 that were imposed upon us, and tallying up what
20 make a profit. That's not really what the Fair 20 the cost of those conditions would be and then
21 Housing Act is all about. It's about the right to 21 determining whether we could be financially
22 be able to allow handicapped individuals to live 22 viable, I don't see the relevance that some place,
23 where they want to live. 23 somewhere, there could be a 24-bed facility that's
24 And if, indeed, can the county properly 24 financially viable. We don't dispute that.
25 say, "Yes, you can have a residential treatment 25 But without him going through and
1633 1634
1 doing-- 1 find, where there was any figures provided by
2 THE COURT: Let me just --just soI'm 2 Alamar regarding what those conditions would cost
3 clear. 3 them.
4 Mr. Jones, I take it, then, that you're 4 THE COURT: So you're back to just offering
5 offering an opinion that a 24-bed RTC facility, in 5 the opinion that a generic, high-quality, 24-bed
6 a generic sense, can survive, period; not at this 6 RTC could turn a profit.
7 location and not with the conditions imposed by 7 THE WITNESS: I used the expense figures
8 the county, but somewhere. 8 that were provided by Alamar, what they expected
9 THE WITNESS: That they could return a 9 to spend to operate their facility. For example,
10 profit and operate a high-quality organization, 10 they have a budget --
11 not a barebones organization. 11 THE COURT: But without considering what
12 THE COURT: Okay. Now, I did not mean in 12 costs might be associated because of the
13 any way to suggest that a not-for-profit is, in 13 conditions imposed --
14 fact, not offering a first-class, Cadillac 14 THE WITNESS: That's --
15 version. I'm more concerned about the 15 THE COURT: -- by the county.
16 profitability. That's really what I was getting 16 THE WITNESS: That's exactly right.
17  at. 17 THE COURT: So you just took their business
18 But I think what Mr. Woodard is hitting 18 plan, and on the assumption there would be no
19 at, and I think it's -- it is troubling -- you 19 additional costs associated with conditions
20 have not, in making that opinion, analyzed the 20 imposed by the county, and would offer the opinion
21 financial effect of all the conditions imposed by 21 that you could operate -- you could operate in the
22 the county. Is that correct? 22 black using the expense figures they used in their
23 THE WITNESS: Your Honor, I looked for those |23  business plan.
24 figures and I couldn't find them in any of the 24 THE WITNESS: Not only in the black, Your
25 information that was in the record that I could 25 Honor; that they would return a profit of between
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1 $6- and $700,000 dollars a year. 1 financially feasible?
2 MR. WOODARD: Your Honor, again, none of 2 The witness isn't offering an opinion
3 thatisin his report. 3 on that, because he has not tried to quantify
4 THE COURT: Well, if it's not in the report 4 those costs, nor has he tried to factor those into
5 it's definitely not coming in. 5 any budget.
6 MR. WOODARD: His report doesn't even speak | 6 MR. HOWELL: Your Honor, I guess I would
7 of Alamar. I mean, we read that. We saw that. 7 respond this way, severalfold. First of all, in
8 THE COURT: So there is nothing in the 8 his report, he talks about that his purpose and
9 report that he analyzed the business plan? 9 objective is to -- is regarding the establishment
10 MR. WOODARD: No. I mean, it's -- 10 and operation of RTCs, in particular the proposed
11 THE COURT: All right. I need to see the 11  Alamar Ranch treatment center.
12 report. I probably have a copy. But I'm probably 12 In the documents he reviewed, he
13 going to have to take a recess and take a look at 13 reviewed the documents that were provided to us.
14 the report itself. 14  He lists them. He says "bunch plan documents." I
15 Let me hear any additional argument you 15 mean, I can tell you that we -- whatever we
16 have, and then I'm going to take a recess and make 16 received from the plaintiffs, we provided to this
17  adecision here. 17 witness.
18 Mr. Howell, how -- if the witness has 18 So his opinions are that -- are based
19 not attempted to put a price tag on the conditions 19 upon the budgets, and the assumptions made are
20 imposed by the county, why is his opinion even 20 that the numbers that they're using are accurate.
21 relevant, if what is in question here is whether 21 Inhis deposition --
22  the plaintiffs were constructively precluded from 22 THE COURT: Well, but Counsel, the numbers
23 operating this facility because of the imposition 23  they used they are arguing are not correct because
24  of conditions that were so expensive that, coupled 24  of conditions imposed by the county.
25 with the 24-bed restriction, it was simply not 25 MR. HOWELL: Right. And let me quibble with
1637 1638
1 you just a little bit there, Your Honor. In the 1 thinking here a bit.
2 budget, they do talk about various expenses. You 2 If you can put it up, better yet.
3 know, the JCAHO accreditation, they put a number 3 MR. WOODARD: Has that come up, Kathy?
4 onthat. They talk about, I think it was a couple 4 Have you got it, Your Honor?
5 hundred thousand dollars for a road. They put 5 THE COURT: Yes.
6 thatin there. So those numbers are there. 6 MR. WOODARD: There we go. We're talking
7 To the extent that it's not -- 7 about this opinion, and at line 5 we said:
8 THE COURT: But the numbers for the road, I 8 "[Question:] Were you thinking of any
9 think, were for a gravel road, not a paved road. 9 particular 24-bed facilities when you --"
10 MR. HOWELL: Okay. Right. I mean, there is 10 "[Answer:] None in particular, no."
11 a-- there is an intent -- well, I won't even -- I 11 Then we say:
12 won't go into argument on that. But I'm --just a 12 "[Question:] Did you do an analysis to
13 second, Your Honor. I'm sorry. 13 determine what 24-bed facilities are operating,
14 THE COURT: Yes. 14 and their viability?"
15 (Pause.) 15 And then his answer is:
16 MR. WOODARD: Your Honor, I think his depo | 16 "[Answer:] I've been running
17  testimony might clear some of this up, on why we 17  residential treatments going on 40 years."
18 had no idea this was coming. 18 He never said, "I did an analysis" --
19 THE COURT: How do you want to present that? |19 in this deposition, "I did an analysis of Alamar.
20 How long is the deposition? 20 Itook out their business plan."
21 MR. WOODARD: It's fairly long, but I can 21 You know, we were asking the questions
22 just read you -- one page actually hits that all 22  that should elicit that information. He doesn't
23 pretty well. 23 tell us that.
24 THE COURT: Well, while you're doing that -- 24 THE COURT: All right.
25 Mr. Howell, you can organize your 25 So, Mr. Howell, what --
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1 MR. HOWELL: Your Honor, I would request 1 THE COURT: But what I think you agree is
2 that you -- that they continue with that 2 missing is that he has not offered an opinion as
3 deposition. It talks right about what Mr. Jones 3 to the financial viability of the Alamar operation
4 justsaid. 4 as a 24-bed facility based upon Alamar's financial
5 THE COURT: All right. I want you all to 5 plan plus the conditions imposed by Boise County.
6 identify the portions of the deposition you want 6 MR. HOWELL: Some of the conditions, I would
7 me to review, and the report. I'm going to take a 7 agree.
8 recess and review them both, and I'll come out and 8 THE COURT: So he has specifically gone
9 issue a decision. In the meantime, we can get the 9 through and addressed each condition and assigned
10 system rebooted. 10 a value or cost to it, and then factored that into
1 So is there any further argument you 11  his opinion?
12 wish to make? I think I understand the lay of the 12 MR. HOWELL: No, Your Honor. But the Alamar
13 land at this point. 13  business plan addresses -- they came up with the
14 Mr. Woodard, is it -- I mean -- not 14 22 proposed conditions. Their business plan
15 Mr. Woodard. Mr. Howell, is it your position that 15 addresses costs --
16 there is set forth, either in his report or in his 16 THE COURT: Then I would say the additional
17  deposition, that he, in fact, analyzed the Alamar 17  conditions imposed by Boise County beyond those
18 business plan? 18  which Alamar both invited and set forth in their
19 MR. HOWELL: Yes, Your Honor. 19 business plan.
20 THE COURT: And that he, in fact, is 20 MR. HOWELL: Yes. Because -- yeah. And
21 offering an opinion not limited to a generic 21 there is no evidence or data regarding those
22 24-bed facility somewhere, but, in fact, this 22 numbers, yes.
23 24-bed facility based upon the business plan 23 THE COURT: Well, the only thing I do know
24 provided by Alamar Ranch? 24 is that it went from a gravel road to a paved
25 MR. HOWELL: Yes, Your Honor. 25 road. And -- okay.
1641 1642
1 MR. WOODARD: And another bridge. 1 THE COURT: Counsel, I have now reviewed
2 THE COURT: And a what? 2 again Mr. Jones' report, small deposition
3 MR. WOODARD: And another bridge. 3 excerpts, and the plaintiffs also provided me with
4 THE COURT: And two bridges. 4 Mr. Russell's, I guess it's affidavit or expert
5 MR. HOWELL: No, that's not accurate, 5 report documenting the costs that would be
6 but-- 6 involved in constructing the bridge and the
7 THE COURT: All right. Well, we can argue 7 roadway.
8 that. 8 Mr. Howell, I went through the report
9 All right. Anything else, Counsel? 9 and I did not see a specific reference to the
10 Mr. Woodard, is there anything else you 10 business plan -- and again, I did it hurriedly. I
11 want to add? 11 mean, I didn't have time to sit down and read
12 MR. WOODARD: Your Honor, we have an extra |12 chapter and verse, but I think I reviewed each
13 copy of the report right here. 13 provision of the report itself. And I did not see
14 THE COURT: I want a copy of the report and 14  any indication that he had considered this
15 I want a copy of the deposition, and I want you 15  specific proposal, but rather was simply offering
16 both to identify those -- not the whole 16 the opinion which is on page 3, I believe, of the
17  deposition, give me four or five pages to review 17  report.
18 that you think place it in context. This is 18 The first full paragraph of the report
19 probably going to be a half-an-hour break because 19 says: "Aside from the advantages listed above, it
20 I'm now going to need some time to review this. 20 isimportant to point out that a 24-bed RTC can be
21 Allright? 21 financially viable. While there is certainly a
22 MR. WOODARD: Okay. 22 higher profit potential from a larger facility, a
23 THE COURT: Okay. We'll be in recess. 23 24-bed facility can return a profit. There are
24 (Recess.) 24  dozens of small for-profit facilities operating
25 (Jury absent.) 25 today in the U.S. Three of the four facilities
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1 selected by Alamar for Dr. Crabb's study are not 1 assumptions of Alamar Ranch's business plan, that
2 much larger than the 24 beds allowed at Alamar." 2 it could be viable?
3 That's all I saw. Idid not see any 3 MR. HOWELL: It does not use those words,
4  specific reference that Mr. Jones had considered 4 no, Your Honor.
5 the business plan of Alamar Ranch, although he is 5 THE COURT: All right.
6 now indicating that he did, but I don't see that 6 MR. HOWELL: Iwould refer to the
7 in the report. 7 deposition, though, where it was discussed.
8 Am [ missing something? I want to give 8 THE COURT: Was it anything more than what
9 you a chance to point that out. 9 was just pointed out to the court, where he
10 MR. HOWELL: Thank you, Your Honor. Iguess 10 referred to the fact that there would be a --
11 whatI would say, Judge, is that on page 10 of the 11 generate income of about $3 million a year, which
12 report it talks about data or other information 12 T assume is 24 beds times 12 months times $12,000,
13 received by the witness, and the Alamar Ranch 13 or some number along those lines?
14  business plan is specifically identified in that, 14 MR. HOWELL: Not that I could really find,
15 as well as other data. 15  Your Honor.
16 It talks about the staff -- on the top 16 THE COURT: Okay. All right.
17  of that same page he talks about staffing. It's 17 Well, I'm going to grant the
18 specifically referring to Alamar Ranch. It talks 18  plaintiffs' motion to strike the testimony about
19 about throughout the report, he is specifying to 19 financial viability. There is nothing in the
20 Alamar Ranch. 20 report itself to indicate that Mr. Jones
21 And I understand the court's indication 21 considered this specific proposal.
22  that in that segment of the opinion it says "a 22 His only opinion is that a generic
23 residential treatment center." But, so -- 23 24-bed facility somewhere could be viable; and his
24 THE COURT: Does the opinion anywhere state |24 deposition testimony that that is based presumably
25 that with the business plan -- or with the 25 upon the income that would be generated from 24
1645 1646
1 residents at a rate of about $10- to $12,000 per 1 offer opinions, if there had been some involvement
2 month for 12 months a year. 2 innational organizations, and whatnot. But the
3 But more importantly, there is no 3 only organization in which he had been involved
4 consideration at all in the report of the 4  which dealt with for-profits was some number of
5 financial impact of the county-imposed conditions 5 years ago, and it was not -- it was a very short
6 upon the financial viability. So it really fails 6 duration.
7 onboth levels. It's not specific as to this 7 I think there are fundamental
8 application without considering the financial 8 differences between for-profit and not-for-profit.
9 impact of the conditions imposed by the county, 9 The income source is obviously different. The
10 and then I guess then the additional problem is it 10 marketing is different. Financial plans are
11 never takes into account what those financial 11 different. And I think for that reason, I'm just
12 impacts would be upon the plaintiffs if those 12 going to have sustain the objection.
13  conditions were imposed. 13 There are some other opinions. I don't
14 And as suggested by, I think it's 14 know how else -- where else we're going to deal
15 Mr. Crawford's expert report, those impacts would 15 with this. I'll just have to deal with those
16 be considerable, in the neighborhood of 16 questions that are asked, and if there are any
17 $5-1/2 million, if I read the report correctly, 17  objections.
18 about -- just short of $5 million for the roadway 18 MR. HOWELL: Your Honor, may I inquire --
19 and half a million for the bridge. 19 well, may I ask a question?
20 And then, finally, there is no 20 THE COURT: Yes.
21 expertise in for-profit operations, which -- and I 21 MR. HOWELL: May I ask this witness a
22 don't think that that -- there may be 22 question that solicits that specific opinion,
23 circumstances and some additional expertise 23  that, you know, and even limiting it to
24 developed where a person who had spent most of 24 not-for-profit, and then --
25  their career in a not-for-profit setting could 25 THE COURT: Why is that relevant?
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1 MR. HOWELL: Well, the testimony is that 1 aquestion of expertise and whether or not it's
2 from a therapeutic - from a therapeutic -- from 2 been peer reviewed and whether or not it's a
3 the therapeutic side of the business, that there 3 reliable methodology used; but the other is
4 isno difference between not-for-profits and 4 relevance: Does it really answer a question and
5 for-profits. 5 assist the jury in answering a question that is
6 THE COURT: Okay. So the question -- do you 6 relevant to this proceeding?
7 want to ask the question about financial viability 7 And the problem here is that the
8 or about therapeutic suitability of a 24-bed 8 question which Mr. Jones answered is a question
9 facility? 9 that's not relevant to this proceeding, and that
10 MR. HOWELL: I would like to start with the 10 is whether a generic 24-bed facility anywhere
11 therapeutic, and then go from the financial 11 could be financially viable, without consideration
12 viability with respect to, if I limit it to a 12 for the conditions imposed by Boise County on this
13 not-for-profit under the model presented by 13  operation.
14  Alamar, could -- 14 I have a similar concern about the
15 THE COURT: Well, I think -- well, I'll hear 15 therapeutic viability of a -- or the therapeutic
16 from counsel, but I think the questions about 16  preference for a 24-bed versus 72-bed facility,
17  therapeutic value, that's what the report really 17  because I don't think that was ever raised by the
18 is all about, is talking about the value of 18 county or addressed by the county or stated by the
19 smaller facilities. 19 county as a reason for its decision. So, again,
20 Whether that's relevant, I don't know 20 I'm not sure what the relevance of that is.
21 if that was ever raised before or stated as a 21 So I think the answer generically is,
22 reason by the county for any of the decisions it 22  no, I don't see how we can get at it without
23 made. There is no indication, though -- you see, 23 running afoul of Rule 702. And then there are
24 the problem is that Daubert and Rule 702 has two 24 additional problems of Rule 403, again, not the
25 prongs. Okay? It's reliability, which is really 25 prejudice, but the confusion of the issues, asking
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1 thejury -- or telling the jury how to answer a 1 THE COURT: I'm sorry?
2 question that they're never going to be asked. 2 MR. WOODARD: Your Honor, he is starting to
3 So I think that will have to be my 3 talk --it's hearsay. He is starting to talk
4 ruling. 4 about what somebody else told him.
5 One of the jurors said they needed to 5 THE COURT: I'll sustain the objection,
6 take care of a personal matter. So I think we'll 6 unless there is some other purpose. I mean, I'm
7 just take a short recess, probably five minutes. 7 not sure where you're going with this, but it does
8 As soon as the juror returns, we'll reconvene. 8 sound like hearsay.
9 All right. We'll be in recess. 9 BY MR. HOWELL:
10 (Recess.) 10 Q. Mr. Jones, without telling -- well, the
11 (Jury present.) 11 question was: How did you first learn about the
12 THE COURT: I'll note that the jury is 12 Alamar project?
13 present. Mr. Jones has retaken the stand. 13 MR. HOWELL: Your Honor, I think he was just
14 Mr. Howell? 14  trying to tell his --
15 MR. HOWELL: Thank you, Your Honor. 15 THE COURT: Yes.
16 CONTINUED DIRECT EXAMINATION 16 MR. HOWELL: -- giving the background of
17 BY MR. HOWELL: 17 that.
18 Q. Mr. Jones, when did you first learn of 18 THE COURT: Well, without relating what
19 the Alamar project? 19 someone may have told you.
20 A. In early spring of 2006, I was 20 MR. HOWELL: Right.
21 contacted by a good supporter of the Idaho Youth 21  BY MR. HOWELL:
22 Ranch, who asked if he and his son-in-law could 22 Q. How did you learn about the Alamar
23  meet with me. And at that meeting, he told me 23 project?
24  that his son-in-law -- 24 A. I was told about it by one of our
25 MR. WOODARD: Objection. 25 supporters.
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1 Q. Okay. I guess, did you have any 1 Q. And what did you talk about at the
2 meetings around that time with executives from 2  meeting?
3 Alamar? 3 A. We talked about their -- what they were
4 A. Yes, 1did. 4 planning to do, what their expectations were. And
5 Q. And who did you meet with? 5 Ishared with them some suggestions and some
6 A. I met with Chris Tverdy and several of 6 opinions I had formed, based on what I had learned
7  his staff. 7 that they were proposing to do.
8 Q. When did that -- 8 Q. What sort of suggestions did you share
9 A. And that was the middle of June in 9 with them?
10  2006. 10 A. I cautioned them --
11 Q. Okay. And where did you meet? 1 MR. WOODARD: Your Honor, I guess I have an
12 A. At the Oaas Laney offices. 12  objection to relevance on -- I don't know how any
13 Q. Did you talk about the proposed Alamar 13 suggestions he may have goes to the liability or
14 project? 14 damages issues in this case.
15 A. At that point, Alamar was -- yes, we 15 THE COURT: I'm going to give counsel some
16 did. Alamar was going to be built in Garden 16 leeway to lead the witness, so that -- I'm just
17  Valley; but, yes, we did. 17 not sure where you're going. But I would keep in
18 Q. And did you consider - at that point 18 mind Mr. Woodard's objection as to relevance, and
19 you were working or you were the president and CEO |19 it does need to be tied in to an issue of
20 of Idaho Youth Ranch; is that right? 20 relevance in this proceeding.
21 A. Yes, I was. 21 MR. HOWELL: Okay.
22 Q. Did you consider Alamar to be 22 BY MR. HOWELL:
23 competition to your business? 23 Q. Did they ask you questions about the
24 A. Not at all. We had different sources 24 RTC business?
25 for referral. 25 A. Yes, they did.
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1 Q. Okay. And did they ask your thoughts 1 I assume we had this fixed,
2 and opinions with respect to the RTC business in 2 Ms. Gearhart. Ihope.
3 general? 3 (Loud noise in audio system.)
4 A. Yes, they did. 4 (Sidebar conference:)
5 Q. And did you discuss -- well, how long 5 THE COURT: Here is my concern. It seems to
6 did the meeting take place? 6 me that - whether or not the plan -- oh, I'm
7 A. Tt was about an hour. 7 trying to figure out a way that -- it does seem to
8 Q And did you offer to them that they 8 me that there might be some relevance, that they
9 would -- did you offer anything to them as far as 9 were put on notice of possible problems, not
10 the Idaho Youth Ranch facilities or reviewing 10 necessarily financial liability, but whether or
11  those facilities? 11  not those were considered. Because one of the
12 A. Yes. I made a number of suggestions to 12 decisions the jury is going to have to make is
13 them, and cautions, if you will, and suggested 13 whether, ultimately, they would have been
14  that they view an actual RTC in operation, the 14 successful in their operation.
15 Idaho Youth Ranch, and suggested that they visit 15 What is the testimony going to be?
16 that facility. 16 MR. HOWELL: That he talked to -- what he
17 Q. Okay. Did you form any impressions 17  told them and the cautions that he gave them is
18 about their plans at that point? 18 that the RTCs are very difficult, you know, that
19 A. Yes, Idid. 19 there is a lot of -- a lot of competition.
20 Q. What were those impressions? 20 They're difficult to walk into this industry as a
21 MR. WOODARD: Objection, Your Honor. I 21 start-up and be successful.
22  think we're trying to now back-door in opinions. 22 MR. WOODARD: Here is the problem: He
23 THE COURT: Give me just a moment, Counsel. |23 doesn't have a background in for-profit RTCs.
24 I'm trying to -- (pause). 24 This may be what he told them, but he is offering
25 Counsel, approach. 25 an opinion on starting up. I mean, he really is,
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1 through a conversation, giving an opinion on what 1 And I -- I warned them that it was a
2 it takes to start up a for-profit RTC and what the 2 very, very competitive business; that there were
3 challenges are. 3 large, well-established organizations that
4 MR. HOWELL: Your Honor, they sought him out | 4 aggressively marketed this business to families;
5 and they asked him these questions. 5 that as a start-up company they would be virtually
6 MR. WOODARD: I'm not denying that. 6 unknown, and that it would take them years before
7 THE COURT: I think I can -- I think I'm 7 they overcame their start-up -- before they were
8 going to allow him to testify that he warned them 8 able to recover any of their start-up expenses;
9 that there are problems inherent with a start-up, 9 that-- I warned them that the reality of
10 and leave it at that, and not go any further. I 10 treating, caring and treating for troubled kids
11  think if we get into detail, then it becomes a 11 was very different than the reality that it's very
12 back-door into what I've already stricken. Okay? 12 difficult work.
13 (Sidebar concluded.) 13 MR. HOWELL: Ihave nothing further,
14 BY MR. HOWELL: 14 Your Honor. Thank you.
15 Q. You indicated that you said to Alamar, 15 THE COURT: No other questions for the
16 the executives from Alamar, that there were some 16 witness?
17  cautions, or that you cautioned them. What did 17 MR. HOWELL: No other questions.
18 you tell them in that regard? 18 THE COURT: All right.
19 A. Well, they had -- can I state what they 19 Mr. Woodard?
20 told me? 20 MR. WOODARD: Just a couple questions,
21 Q Yes. 21 Your Honor.
22 A. They told me that they were developers 22 CROSS-EXAMINATION
23 and that they were planning to develop this Alamar 23 BY MR. WOODARD:
24 residential treatment center as a business venture 24 Q. Mr. Jones, the meeting that you
25  of theirs. 25 discussed, was Amy Jeppesen at that meeting?
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1 A. No, she wasn't. 1 out was -- sounded very good to me, yes.
2 Q. Okay. Do you know Amy Jeppesen? 2 MR. WOODARD: Okay. No further questions.
3 A. No,Idon't. 3 THE COURT: Mr. Howell?
4 Q. Okay. And are you getting compensated, 4 MR. HOWELL: Nothing further, Your Honor.
5 paid for your testimony today? 5 THE COURT: All right. You may step down.
6 A. Yes, Iam. 6 Call your next witness.
7 Q. Okay. And, Mr. Jones - if you would 7 MR. HOWELL: Peter Butler.
8 give me just a second here. 8 Your Honor, he may use an easel.
9 Who is -- strike that. 9 THE COURT: Yes, if that would...
10 Isn't it true that as far as Alamar 10 We also have a white board behind, but
11 Ranch is concerned, that you told an associate 11  if this is easier, that's fine. I have never used
12  that, "As they are for-profit, I'm not interested 12 the white board in this courtroom, so I don't know
13  in giving them anything significant, like our 13 how well it's positioned for the jurors.
14  policy manual"? 14 MR. HOWELL: We can try it.
15 A. That's correct. 15 THE COURT: Let's go with the easel, because
16 MR. WOODARD: No further questions. 16 I know we would have to raise the screen for the
17 I'm sorry, Your Honor. May I ask one 17  jury.
18 more question? 18 Mr. Butler, would you please step
19 THE COURT: Yes. 19 Dbefore Ms. Gearhart. Come around here. She will
20 BY MR. WOODARD: 20 place you under oath. Follow her directions from
21 Q. When your deposition was taken, 21 there, if you would.
22 Mr. Jones, isn't it true that you stated that 22 PETER J. BUTLER,
23 Alamar Ranch is an excellent program? That it was 23 having been first duly sworn to tell the whole
24  going to be an excellent program? 24 truth, testified as follows:
25 A. That the program plan that they laid 25 THE CLERK: Please state your complete name
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1 and spell your last name for the record. 1 were you active duty?
2 THE WITNESS: Peter J. Butler, B-U-T-L-E-R. 2 A. I was active duty. Iserved
3 THE COURT: You may inquire, Mr. Howell. 3 eight years as a surface warfare officer. I was
4 MR. HOWELL: Thank you, Your Honor. 4 electrical officer and navigator on board a
5 DIRECT EXAMINATION 5 Spruance class destroyer, the USS Cushing. And
6 BY MR. HOWELL: 6 thenIhad shore duty as an instructor in
7 Q. Good morning, Mr. Butler. 7 Coronado, California, where I taught gas turbine
8 A. Good morning, 8 engineering principles and also leadership
9 Q. Could you tell the jury where you 9 principles.
10 reside? 10 Q. When did you -- were you discharged,
11 A. Yes. Eagle, Idaho. 11 around?
12 Q. And what's your occupation? 12 A. I was discharged in 1994, when I left
13 A. I'm a business appraiser. 13 active duty.
14 Q. What does a business appraiser do? 14 Q. Sorry. That wasn't much of a question
15 A. We value privately held companies for 15 there. I apologize.
16 just about any reason that a privately held 16 What did you do after leaving the Navy?
17 company needs to be valued from time to time. 17 A. I started work within my civilian
18 Q. Could you please provide the jury with 18 career. I worked for a company that specialized
19 asummary of your educational background? 19 in securities class action litigation. That's
20 A. Yes. I have a bachelor's of science in 20 analysis of publicly traded stocks that allegedly
21 mechanical engineering from the United States 21 have some fraudulent information in their stock
22 Naval Academy in Annapolis, Maryland. I also have |22 price.
23 amaster's in business administration from San 23 Q. And how long were you in that job?
24 Diego State University. 24 A. Approximately six years or so.
25 Q. After the Naval Academy, did you -- 25 Q. What was your next employment?
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1 A. My next employment was with an 1 that designation.
2 independent business valuation firm, where now I'm | 2 Q. Any other designations?
3 no longer valuing publicly traded stocks; I'm 3 A. Yes. I have the accredited senior
4  valuing privately held companies. 4  appraiser designation, ASA, in business
5 Q. And how long did you do that? 5 evaluation. That's more specific for the
6 A. In that particular position for that 6 valuation of privately held companies, where the
7 company, about two years. And then I transitioned 7 CFA is certainly the valuation and analysis of
8 here to Idaho and worked for a CPA firm here in 8 publicly traded stocks.
9 town, doing very similar duties, business 9 Q. Do you teach any courses?
10 valuation, and also some litigation support 10 A. 1do. I'm an adjunct faculty professor
11  duties. 11 of finance here in the Boise location for George
12 Q. And what is your current employment? 12 Fox university.
13 A. Istarted my own firm in March of this 13 Q. Do you perform presentations in the
14 year. I'm a business appraiser and also perform 14  field of business appraisals or evaluations?
15 some investment banking services and litigation 15 A. Yes, I do. Over the last few years,
16 support services. 16 since about 2007, I've been asked to speak to my
17 Q. Have you obtained any designations? 17  peers on the cost of capital, essentially, at
18 A. Yes, I have. 18 numerous national conferences and many regional
19 Q. What are those? 19 conferences in the field of business valuation.
20 A. I have the chartered financial analyst 20 Q. How about articles; do you author
21 designation, CFA for short. That's a designation 21 articles or have you authored articles?
22 that Wall Street stock analysts strive to obtain. 22 A. Yes. I've probably, over the last few
23 Investment bankers, mutual fund portfolio 23 years, authored a couple dozen of articles for the
24 managers, such as the portfolio managers who might |24 field of business valuation.
25 work for Fidelity, for example, strive to attain 25 Q. Do those appear in business valuation
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1 publications? 1 developmental stage company that, as the name

2 A. Yes, they do. They have appeared in a 2 implies, has yet to receive even one paying

3 number of different journals: the Business 3 customer. It's prerevenue. It has not earned any

4 Valuation Review, Business Valuation Update, the 4 revenue to date.

5 Value Examiner, Valuation Strategies. I think 5 Q. Is Alamar Ranch -- was that a

6 that probably encompasses it. 6 prerevenue company?

7 Q I don't subscribe to any of those, so, 7 A. Yes, it was.

8 those are all names of publications? 8 Q. What's your experience in valuing

9 A. Those are all names of publications, 9 prerevenue companies?
10 journals, yes. 10 A. I have some experience in the field of
11 Q. Okay. How many -- I think you answered 11 business valuation, valuing prerevenue companies.
12 that. 12 I also, when I first left the Navy, that firm
13 Do you have experience in valuing 13 where I specialized in securities class action
14  privately held companies? 14 litigation -- that firm also developed a fund that
15 A. Sure. That ASA designation that I 15 specialized in investments in early stage, some of
16 discussed requires, just to get the designation, a 16 them prerevenue companies, high-technology related
17 minimum of five years full-time business appraisal 17 companies.
18 experience. And essentially I've been in and 18 Q. Okay. And what, as part of that job,
19 around the field of finance and business valuation 19 dealt specifically with prerevenue companies?
20 since 1995. 20 A. Well, from time to time, business
21 Q. Are you familiar with the term 21 owners would approach us with a business plan.
22 'prerevenue company'? 22 And as analysts running the fund, we would have to
23 A. Yes, I am. 23  assess the risks associated with, sometimes just
24 Q. What does that mean? 24 ideas on the back of a napkin, prerevenue
25 A. That's a company that's obviously a 25 companies.
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1 Q. Allright. Are you familiar with the 1 Mr. Wilhoite previously.

2 term "discount rate" as it pertains to business 2 And I take it that you're charging for

3 valuations? 3 your time associated with the work in this case;

4 A. Yes, I am. Most of those articles and 4 is that right?

5 essentially all of those presentations, which are 5 A. Yes, I am.

6 probably upwards of 25 now, to my peers across the 6 Q. And how much are you charging?

7 country have been on the topic of the cost of 7 A. $285 an hour.

8 capital or discount rates. 8 Q. And how did you go about performing

9 Q. Do you have experience in reviewing 9 your analysis of Mr. Wilhoite's opinions?
10 other business evaluators' opinions and providing 10 A. I started with his report, of course,
11 your analysis of those opinions? 11 and then did some background research on economic
12 A. Yes, 1do. That's part of litigation 12 factors and also industry and competitive factors
13 support services. 13 and took a look at his opinions.
14 Q. Allright. And expand on that, if you 14 Q. In addition -- well, so outside of his
15 could, for the jury. How many times have you done 15 report, did you look at other documents, as well?
16 that, approximately, over the course of your 16 A. Sure, I1did. Yeah. And that was part
17  career? 17  of the economic research, industry research on the
18 A. That's tough to quantify. I've been in 18 residential treatment center industry and
19 litigation support essentially since 1995 on some 19 competitive forces in that industry. Sure.
20 level. Soit's been a number of times. 20 Q. And you were given documents pertaining
21 Q. Okay. And what were you asked to do in 21 to the specific company here, Alamar Ranch?
22  this case? 22 A. Yes, I was.
23 A. I was asked to analyze the opinions of 23 Q. In performing -- did you perform your
24  Mr. Wilhoite. 24 ownresearch? Is that what I understood you to
25 Q. And the jury has heard from 25 say?
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1 A. Tundertook, yes, independent research. 1 explain that?
2 Q. Why do you do that? 2 A. Yes.
3 A. Just to ensure that the other appraiser 3 And maybe it's easier for me to
4 potentially didn't miss anything, any risks that 4 approach the easel.
5 maybe he should have considered. 5 THE COURT: That would be fine.
6 Q. And as a result of the work you 6 BYMR. HOWELL:
7 performed in this case, have you formed any 7 Q. I left a couple pens there, a red one
8 opinions as to Mr. Wilhoite's analysis? 8 and a blue one.
9 A. Yes. I have three opinions for the 9 THE COURT: We need to have the witness
10 jury today. 10 wired up, if at all possible, for the benefit of
11 Q. What are those opinions, in summary? 11 the court reporter, or bring -- well, here, we
12 A. In summary, the first one is that there 12 have a lavaliere mike.
13  is an element of Mr. Wilhoite's alleged damages 13 The acoustics in the courtroom are
14 that are redundant and/or double-dipping, however | 14 quite good, but I think it's obviously helpful to
15 you want to classify it. 15 the court reporter if we have you on a microphone.
16 The second and third one are similar. 16 THE WITNESS: Can everybody hear me?
17 They are related to the discount rates for Alamar 17 MR. HOWELL: Say it again.
18 Ranch and then the real estate entity, YTC. 1 18 THE WITNESS: Can everybody hear me?
19 believe that the discount rates that Mr. Wilhoite 19 THE COURT: Yes.
20 employed were materially too low, given the fact 20 BY MR. HOWELL:
21 that this was a prerevenue company, a 21 Q. Mr. Butler, I've got to warn you, that
22 developmental stage company. 22  easel is pretty rickety, so Daphne may want to
23 Q. Let's start with the double-dipping 23 look out.
24 opinion. Can you explain to the jury what you 24 A. Okay.
25 mean by "double-dipping"? Can you more fully 25 THE COURT: We could try the white board, if
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1 you -- there is a white board actually behind the 1 math easy, this was an expenditure of about
2 screen, but we would have to raise the screen, 2 $1.5 million. Those are expenses.
3 which would take just a moment. 3 So here we are right now for the
4 THE WITNESS: All right. To help explain 4  projections that Mr. Wilhoite has calculated. He
5 this concept, I'm going to draw a timeline. Okay? 5 has determined -- again, I'm not saying I agree
6 This is time zero. Let's assume that 6 with these numbers, but we're going to assume that
7 this is before anybody has any idea about Alamar 7 they're accurate for purposes of this
8 Ranch. It doesn't exist. And then somebody has 8 illustration.
9 anidea that we're going to set up a residential 9 He is going to assume -- he has
10 treatment center in Boise County. Okay? So 10 calculated damages to Alamar Ranch of
11 that's time zero. 11  approximately 2.8 million -- hopefully, you
12 And then we have a number of years 12 remember that figure -- and 2.3 million, give or
13 here, one, two, three, maybe four years of 13 take, for YTC. Okay?
14 required expenses. Okay? 14 This is YTC. This is Alamar Ranch.
15 So this is all -- right now, this is 15 That is $5.1 million in alleged lost opportunity
16 essentially where Mr. Wilhoite starts his 16 costs. Okay?
17 projection. Okay? 17 If a business appraiser was asked to
18 So this is history -- if you can read 18 value this alleged lost opportunity, right here
19 my writing, hopefully. This is the alleged future 19 (indicating), excluding the time value of money,
20 (indicating). Nobody has a crystal ball, but this 20 what would I -- assuming Mr. Wilhoite's numbers
21 is the alleged future. 21 areright, what would I place as the value of this
22 Alamar Ranch slash YTC had to make 22 entity right here?
23 certain investments to make this future happen. 23 It would be 5.1 minus this 1.5, for
24 And as you may recall from Mr. Wilhoite's 24 $3.6 million. That's what I would value it at
25 testimony, for round-numbering and to make the 25 right here, time zero.
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1 Time goes by. Alamar Ranch makes 1 THE COURT: All right. Let me --
2 investments, makes expenditures for consulting, 2 MR. BANDUCCI: -- to the jury.
3 architectural services, engineering services, 3 THE COURT: I'll take care of it.
4 salaries; Ms. Jeppesen's salary is apparently in 4 Let's avoid a narrative, if you can --
5 this $1.5 million. Okay? 5 MR. HOWELL: Yes, Your Honor.
6 These are what's known in the world of 6 THE COURT: -- so that counsel will have an
7 finance as "sunk costs." 7 opportunity to object, if need be.
8 BY MR. HOWELL: 8 BY MR. HOWELL:
9 Q. Can you explain that, what is sunk 9 Q. So you were just discussing what
10 costs? 10 double-dipping is.
11 I mean, is there a specific definition? 11 A. Yes.
12 A. What "sunk costs" means essentially, is 12 Q. Just, without instructing the jury,
13  if I'm right here, which is where Mr. Wilhoite is 13 just--
14 when he is calculating or projecting the lost 14 A. Okay.
15 opportunity into the unknown future is, I don't 15 Q. - explain what would be the double-
16 care that we spent $1.5 million here. Valuation 16 dipping aspect.
17 is all about the future. This is irrelevant to me 17 A. Awarding the 1-5 and the 5-1 would be
18  at this point (indicating). 18 double-dipping. Because, again, if I'm back here
19 At this point, very relevant. I have 19 (indicating), let's say, hypothetically, that the
20 to spend $1.5 million to get this $5.1 million. 20 jury wanted to --
21 If this jury awards this and this, the 21 Q. Well --
22 1-5 and then the 5-1 -- 22 MR. BANDUCCI: Again, Your Honor --
23 MR. BANDUCCI: Your Honor -- excuse me, |23 THE WITNESS: Okay.
24 Your Honor. He is no longer answering a question. | 24 MR. BANDUCCI: -- I'm going to object.
25 He is now making an oral argument -- 25 THE COURT: The question was: Would you
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1 explain what is double-dipping and how it applies 1 opportunity loss here. And if you're here
2 here? 2  (indicating), you would put a 5.1 on it.
3 And I think it probably is fairly 3 So, you know, that's -- that's
4 responsive, but I think -- it's a fine balance 4 double-dipping. You can't have your cake and eat
5 between leading the witness and having the witness | 5 it, too, so to speak. You have to invest
6 proceed with a narrative. And I think we're 6 something to earn something. You can't get them
7 probably a little more on the narrative side. So 7 both.
8 let's try to avoid that. 8 Q. Okay. Now, with respect to -- with
9 Go ahead and finish that response, and 9 respect to the second opinion, that dealt with a
10 then let's get back to the question from counsel. 10 discount rate, right?
11 THE WITNESS: No matter where I am on the |11 A. Yes.
12 timeline here, would I ever add the 1.5 and say 12 Q. Okay. Could you explain to the
13  that's the economic justification here. If I'm 13 jury -- well, let me back up. I think you
14  here (indicating), I subtract the 1.5, because 14  indicated that there were two aspects of your
15 their expenses, they have to be made to get the 15 second opinion. One was with respect to Alamar
16 5.1 16 Ranch and one with respect to YTC.
17 And if I'm here (indicating), I ignore 17 Could you start with your opinions with
18 the 1.5. Right? It's all about the future. So I 18 respect to Mr. Wilhoite's analysis regarding the
19 get5.1. 19 discount rate as it pertains to Alamar Ranch?
20 So it could be 3.6 plus 1.5 equals 5.1 20 A. Yes.
21 here, but you don't get 5.1 plus the 1.5, for 21 Can we pull up Mr. Wilhoite's exhibit
22 essentially 6.6. Right? 22 which describes his calculation, please?
23 If you're here (indicating), there is 23 MR. HOWELL: I think it's -- Pat, I think
24 no way you would put a $6.6 million lost 24 it's Exhibit 1155.
25 opportunity here. You would put a $3.6 million 25 And, Your Honor, there is a couple of
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1 slides that we may use that were admitted for 1 Q. Okay. Why did you have us look at this
2 illustrative purposes only. 2 portion of Mr. Wilhoite's report?
3 THE COURT: You're going to use them for the 3 A. Looking at our easel here, also,
4 same purpose now? 4 Mr. Wilhoite, with the use of this discount rate,
5 MR. HOWELL: Yes, Your Honor. 5 is attempting to quantify the risk of Alamar Ranch
6 THE COURT: I assume there is no objection. 6 meeting those projections.
7 MR. BANDUCCI: No, Your Honor. 7 And there is standard business
8 THE COURT: All right. 8 valuation methodology that will help all
9 And let me point out, I think we now 9 appraisers do that. So let's carefully walk
10 have the illustrator working. We had to reboot it 10 through what Mr. Wilhoite has done, and then I'll
11 the other day. But if you want to use your finger 11 show you where --
12 asapen, you can either write on the screen or 12 MR. BANDUCCI: Your Honor, I'm going to
13 tap on it, it will leave an arrow. So if that 13 object. This is a presentation as opposed to a
14  will help you in your testimony. 14  question/answer. He just asked why he pulled up
15 Proceed. 15 1155, and now we're getting a lecture.
16 BY MR. HOWELL.: 16 THE COURT: All right. Well, again, let's
17 Q. And just a word of caution, if you draw 17  guide the witness through his testimony. I'll
18 onit, I think in the right upper -- or lower 18 again ask you not to proceed by narrative.
19 left-hand corner of the monitor, then you can 19 BY MR. HOWELL:
20 clear what you did. ButIdon't think -- 20 Q. Is the document that's on the screen,
21 THE COURT: Or I can actually do that from 21 will that be helpful in explaining your opinion?
22  here, as well. 22 A. Yes, it will.
23 THE WITNESS: We'll see how it goes. I'm 23 Q. Okay. And let me just get a couple of
24 happy I didn't knock over the easel, so -- 24 questions out here. We talked about a discount
25 BY MR. HOWELL: 25 rate. Why is a discount rate critical to the
1677 1678
1 valuation? 1 is no history, necessarily, to stem from.
2 A. A discount rate is a required rate of 2 Q. Okay. Now, do you -- where would - in
3 return that investors will require to invest in a 3 Exhibit 1155, where would you disagree with
4 particular company. The more risky a company, the 4 Mr. Wilhoite's number?
5 higher the discount rate, the higher the required 5 MR. BANDUCCI: Your Honor, may I voir dire
6 rate of return, which makes the valuation or the 6 the witness?
7 opportunity lower than it would be otherwise, if 7 THE COURT: You may.
8 it was a lower discount rate; if that makes sense. 8 MR. BANDUCCI: Mr. Butler, have you done an
9 Q. Okay. And what was the number that 9 analysis to determine a discount rate for Alamar
10 Mr. Wilhoite attributed to with respect to Alamar 10 Ranch, LLC?
11 Ranch -- the discount rate number? 11 A. In my deposition I indicated I had an
12 A. Asyou can see here, he came up with a 12 opinion of 35 percent.
13 23 percent figure for the discount rate. 13 Q. Have you done an analysis to determine
14 Q. Okay. And do you agree with the 14 a discount rate for Alamar, LLC?
15 23 percent figure? 15 A. Yes; 35 percent.
16 A. 1do not. 16 MR. BANDUCCI: I'm going to have to impeach
17 Q. Explain to the jury why you disagree 17 him, Your Honor.
18  with that. 18 Let's go to your deposition, sir.
19 A. Twenty-three percent is a rate of 19 And this is subject to the voir dire.
20 return that I would expect a well-established, 20 Can the witness be published -- the deposition be
21 mature, privately-held company to probably require |21 published?
22  in the marketplace, not a developmental stage, 22 THE COURT: Rather than show it to the jury,
23 prerevenue company that has yet to receive one 23 let's just show to the witness.
24  customer. There is a ton of risk in any 24 MR. BANDUCCI: Sure.
25 projection, but certainly a projection where there 25 MR. HOWELL: For purposes of voir diring the
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1 witness, Your Honor, I think he has answered the 1 it?
2 question. If he wants to cross-examine him on 2 THE COURT: Yes. I've gotit.
3 it-- 3 MR. BANDUCCI: Line 19, page 19:
4 THE COURT: Well, does this go -- 4 "[Question:] Did you actually come to
5 MR. BANDUCCI: This goes to the basis of his 5 a conclusion as to appropriate discount rate?"
6 ability to testify, Your Honor. And that's why 6 "Answer: I came up with a general
7 I'mdoing -- 7 conclusion that Mr. Wilhoite's conclusion of
8 THE COURT: I will allow very limited 8 23 percent was materially low for those
9 inquiry -- 9 projections."
10 MR. BANDUCCI: Thank you. 10 "Could you read the question back to
11 THE COURT: -- so we're not interrupting -- 11 him, please."
12 MR. BANDUCCI: Thank you. 12 The question was read back to him.
13 THE COURT: -- Mr. Howell's examination of 13 His answer was:
14  the witness. 14 "[Answer:] No."
15 THE CLERK: The deposition of Peter J. 15 Line 11:
16  Butler, taken November 25th, 2009, published. 16 "[Question:] Let me rephrase the
17 (Deposition of Peter ]. Butler taken 17  question.
18 11/15/10 published.) 18 You used all these various
19 THE COURT: I'm going to turn off the jury 19 methodologies, including your own model, but you
20 projector, but you can put it on the screen so I 20 never actually calculated a discount rate that you
21 can see the - 21 deemed appropriate for Alamar."
22 MR. BANDUCCI: Page 19. 22 "Answer: That's correct.”
23 Ms. Gearhart, could you switch? 23 Page 22:
24 Okay. Let's start -- and do you want 24 "[Question:] How difficult would it be
25 me to just have you look at it, the court look at 25 for you to come up with a discount rate that you
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1 deem appropriate for Alamar?" 1 such a personalized discount rate is critical to
2 "[Answer:] It would take additional 2 anexpert in his field offering an opinion. That
3 effort." 3 would be the question I need answered.
4 "[Question:] In terms of how many 4 MR. BANDUCCI: And, Your Honor, just simply
5 hours?" 5 put, "low" is irrelevant. "High" is irrelevant.
6 "[Answer:] A good half a day, 6 "Too high," "too low" is relevant.
7 probably." 7 How much too high? How much too low?
8 THE COURT: Well, Counsel, let me -- again, 8 This is -- quantification is the issue. Without
9 I'm trying to avoid -- 9 that, Imean, I could bring somebody off the
10 MR. BANDUCCI: Well, Your Honor, if he 10 street.
11 has-- 11 THE COURT: All right. At this point, in
12 THE COURT: Let me see if I understand the 12  part because the -- that testimony is already in
13 issue. The witness is offering an opinion that 13 front of the jury, I'm going to allow counsel to
14  generally the discount rate was too low -- no -- 14  proceed subject to a possible motion to strike --
15 yes, too low as selected by Mr. Wilhoite. 15 MR. BANDUCCI: Thank you.
16 He was asked during his deposition if 16 THE COURT: -- which we'll take up after
17 he had actually attempted to calculate a discount 17  cross-examination.
18 rate that he felt was applicable to Alamar Ranch, 18 But I would point out, Mr. Howell, it's
19 and apparently said he did not. 19 important to know that -- that the witness, in
20 Now, very briefly -- and perhaps we'll 20 fact, is offering an opinion specific to the
21 take it up at a sidebar, but that certainly is an 21 calculation done by Mr. Wilhoite, and you're
22 issue that would be ripe for cross-examination, 22  mindful now of the objection that Mr. Banducci is
23 but I'm not sure it would exclude the witness. 23 going to make. So I would proceed accordingly.
24 If you want to inquire -- or perhaps 24 MR. HOWELL: Thank you, Your Honor.
25 Mr. Howell can inquire -- as to whether making 25 BY MR. HOWELL:
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1 Q. Okay. Now, you were -- I think we 1 A. Sure. It happens all the time in

2 were -- before we go there, before we go back to 2 litigation.

3 1155 and, you know, the question, is it critical 3 Q. Okay. Now, let's go back to the

4 for your analysis to come up with your own 4 exhibit, 1155, and the discount rate. And you

5 calculation as to what the specific discount 5 were talking about, I believe, what specifically

6 number should be? 6 you disagreed with Mr. Wilhoite's number, or

7 A. 1 did not come up with a specific 7 numbers.

8 damage number, but I refute that I did not comeup | 8 A. Yeah. There is a couple items here.

9 with an opinion in my deposition. Mr. Banducci 9 Asyou can see, he lists a company-specific risk
10 did not go to page 152 -- 10 premium of 5 percent, and then a projection risk
11 Q. Okay. And we'll get there. 11 premium of 1 percent.

12 But is it -- are you - I guess the 12 I learned in his deposition, because he
13 question is: Are you able to review 13 did not follow what I thought to be standard
14  Mr. Wilhoite's opinions and offer your -- offer 14 practice with a reference source that he uses
15 your own opinions about what Mr. Wilhoite did 15 here, Ibbitson Associates, he did not explicitly
16 without doing a full-blown evaluation? 16 indicate here on Exhibit 9 an industry risk
17 A. Yes. I can comment that Mr. Wilhoite's 17 premium.
18 opinions -- 23 percent conclusion is too low, 18 Q. What does that mean?
19 without rendering an exact number myself, even 19 A. An industry risk premium is a premium
20 though I did. 20 that certain industries are more risky than
21 Q. Right. And we'll get to that. 21 others. And that reference source, Ibbitson,
22 But with respect to the standards and 22  would indicate that, roughly, social services --
23  practices within business valuation, is that an 23 publicly traded companies, mind you, in the social
24 acceptable method, given your experience, of 24  services industry require at the time of these
25 reviewing or analyzing another expert's report? 25 projections of approximately 3 percent
1685 1686

1 company-specific risk premium. 1 So 3 percent for the projection slash

2 Now, during Mr. Wilhoite's deposition, 2 company-specific risk premium, in my opinion, is

3 he said that he implicitly captured that because 3 woefully inadequate, because that's a premium that

4 it's somewhere in the -- in the 5 percent, in the 4 Twould expect a privately held company, a well

5 1 percent; so it's somewhere in the 6 percent. 5 established, mature, privately held company to

6 Q. Do you agree with his testimony on 6 require in the marketplace, not a prerevenue

7 that? 7 company.

8 A. I can only take him at his word. 8 Q. Okay. And did you review the

9 So let's assume that the industry risk 9 comparables that Mr. Wilhoite utilized?

10 premium is in this discount rate of 23 percent. 10 A. Yes, I did.

11 So what that leaves here is essentially a 11 Q. And did you agree with the comparables
12 3 percent company-specific risk slash projection 12 that Mr. Wilhoite utilized in order to come up

13 risk premium. And that's really where I have a 13 with his discount rate?

14 major issue with Mr. Wilhoite's conclusion. 14 A. Well, with the disclaimer that business
15 Q. Why is that? 15 appraisers do the best they can with the data that
16 A. Again, because there is a lot of risk 16 they can find. There is never an exact match for
17 for a prerevenue company, where nobody has any |17 a unique privately held company.

18 history to really compare and contrast. We're 18 So he started his approach similar to

19 starting from scratch. And any time you start 19 how I would. He looked in the social services

20 from scratch, projections, which are risky, 20 industry, and he found four publicly traded

21 anyway, because nobody has a crystal ball -- but 21 companies as a proxy.

22 they really don't have anywhere near a good 22 Now, they're not perfect. In fact,

23 crystal ball when we're starting from scratch and 23 some of them aren't even residential treatment
24  it's prerevenue, where you have to actually obtain |24 centers; but they are in and around the social

25 your first paying customer. 25 services industry. And then he found one
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1 transaction for a privately held company. That 1 I found that to be much more applicable
2 company is called "Children's Behavioral Health." 2 than Children's Behavioral Health, which
3 And-- 3 Mr. Wilhoite apparently put a lot of support in,
4 Q. Is that a proper comparable to utilize, 4 trying to justify that the projections were
5 in your opinion? 5 reasonable.
6 A. No, it's really not. I mean, it's in 6 Q. Okay. And how did the study that you
7 the social services industry again, but it's 7 found, the comparable that you found, how did that
8 really not that good a comparable. 8 factor into your opinion that Mr. Wilhoite's
9 Q. And why not? 9 number is too low?
10 A. Well, a couple reasons. First of all, 10 A. Yeah. And maybe a good way to help
11 it was not a residential treatment center. It was 11 answer this question is if we could pull up
12 a company that specialized in home-based, 12 Exhibit 7 from Mr. Wilhoite's report.
13 community-based type of, outpatient type of 13 Q. I think -- let's take a look. I think
14 facilities for behavioral health problems. So, 14 it's 1153.
15 again, it's in the social services industry, but 15 THE COURT: Again, for illustrative
16 they're not operating any residential treatment 16 purposes; I assume there is no objection.
17 centers. 17 MR. BANDUCCI: Yes, sir -- or no.
18 Q. Did you find any comparables on 18 THE COURT: All right.
19 your -- with your own research? 19 BY MR. HOWELL:
20 A. 1did. 1did. I think I found one 20 Q. Is this the right exhibit, Mr. Butler?
21 that was much better than the one -- the privately 21 A. Yes, itis.
22 held company that Mr. Wilhoite found, and that 22 Q. Okay. What about this is helpful in
23 company was called PSH Acquisition. It actually 23 your analysis or your explanation?
24 was a residential treatment center. It had 189 24 A. This again is a projection of the
25 beds in five different locations. 25 future. If you want to take a look at the easel
1689 1690
1 we created, that's a projection into the future, 1 diversification. And their margins probably only
2 the unknown future. And that's a little bit 2 ranged between 6 and 14 percent.
3 Dbetter. So we're projecting -- or Mr. Wilhoite is 3 And then that one privately held
4 projecting for five discrete years, as you can see 4 company, that I think is a much better comparable
5 here, 2009 through 2013. 5 than Mr. Wilhoite's privately held company, PSH
6 In 2013, as you can see here, he is 6 Acquisition, only had an operating margin of
7 estimating that Alamar Ranch would have had 7 11 percent.
8 operating income of approximately $2.6 million. 8 Q. How does that factor into discount
9 Do you see the $2,589,138? 9 rate?
10 That was on revenue of about 10 A. Well, as you can see here, almost, I
11  10.4 million, give or take. And that results in 11  think, close to 97 percent of Mr. Wilhoite's
12  an operating margin of close to 25 percent. 12 conclusion on that 2.807, $2,807,000 figure you
13 Now, all the guidelines that 13 see down there at the bottom -- I'll try this.
14 Mr. Wilhoite presented me in his report, those 14 Okay. It works.
15 four publicly traded companies, some of them who |15 The terminal value, which is the value
16 are RTCs -- that I might add that, you know, 16 created in that year 2013, as you can see here --
17  Children's Behavioral Health, which he allegedly 17 sorry. Maybe I'll clear that. I didn't mean
18 believes -- or believes was a good comparable, had |18 to--
19 amargin of about 30 or 31 percent. So that gave 19 THE COURT: I think if you touch the screen
20 Mr. Wilhoite confidence that 25 percent here in 20 there.
21 2013 was reasonable. 21 THE WITNESS: Okay.
22 But then again, I look at these 22 In any event, hopefully you can see
23 guideline publicly traded stocks, much, much 23 where I was trying to locate -- butterfingers
24  bigger than Alamar Ranch was certainly going to be | 24 here -- the terminal value represented $2,715,480
25 through the year 2013, with economies of scale and |25 out of the $2,807,000. That is based off a
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1 projection five years from now, essentially, or 1 invest in that particular entity.
2 from the start of the projection period. 2 Q. Okay. Now, with respect to the YTC
3 Even publicly traded stocks have 3 part of it, the next phase of your opinion, I
4 trouble projecting what next quarter will be. So 4 believe you indicated -- well, I believe the
5 Idon't have much -- nearly as much confidence in 5 testimony is that Mr. Wilhoite utilized a
6 these projections as Mr. Wilhoite does, and 6 10 percent discount factor for YTC. Is that
7 therefore I think 23 percent was materially too 7 correct?
8 low to place on these projections. 8 A. That's correct.
9 And as I indicated in my deposition, I 9 Q. And did you review this aspect of his
10 thought it was 35 percent, which would materially 10 opinions?
11  drive down the alleged opportunity lost here -- 1 A. 1did review that opinion, yes.
12 BY MR. HOWELL: 12 Q. And if you look at --
13 Q Let me ask -- 13 MR. HOWELL: I think it was 1156, Pat. And
14 A. --for Alamar Ranch. 14  it's the second page of that.
15 Q. - with a higher discount rate -- and 15 BY MR. HOWELL:
16 that's what you were just talking about, right, 16 Q. Does this deal with the - is this the
17 when linterrupted you - explain to the jury what 17  right page?
18 happens with a higher discount rate. What does 18 A. Yes, itis.
19 that do to the end result? 19 Q. Okay. We're dealing with a 10 percent
20 A. A higher discount rate will result in a 20 number. Do you agree with the use of the
21 lower valuation or a lower damage figure, whatever 21 10 percent discount rate as it pertains to YTC?
22 you want to look at it, because you require a 22 A. No. Again, I believe that that's a
23 higher rate of return to entice you to invest in 23 materially low rate, given the risk of this real
24  that particular opportunity. The more risk, the 24  estate entity.
25 more rate of return that you would require to 25 Q. Explain that risk, please.
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1 A. The risk is -- as you can see here, 1 publicly traded companies. They are well
2 Mr. Wilhoite goes to a reference source that we 2 diversified. They are public, and they are also
3 have access to as business appraisers, and he 3 geographically diversified. YTC was going to run
4 looks at the, as you can see, the WACC plus size 4 this facility, one facility, in rural -- in Boise
5 premium. 5 County, rural Idaho.
6 Q. What does "WACC" stand for? 6 Q. Does that, then, factor into risk
7 A. "WACC" stands for "weighted average 7 because of the location?
8 cost of capital." And that is SIC code, an 8 A. Tt does. If, potentially,
9 industry for, as you can see there, real estate 9 hypothetically Alamar Ranch got up and running and
10 operators and lessors. 10 then failed -- it's a possibility that Alamar
11 And publicly traded stocks in that 11 Ranch would have failed. Nothing is a guarantee.
12 particular industry, depending on if it's the 12 If that failed, who is going to step in and pay
13 median or the SIC composite or the small 13 that substantial lease payment?
14 composite, seem to indicate that even the median, 14 It's not like an office building that
15 obviously, 10.3 is north of 10 percent for this, 15 might have multiple tenants and, you know, a law
16 you know, predevelopment type of operation that 16 firm goes out of business or moves. Chances are
17  Alamar Ranch and/or YTC was. 17 they might get another service company in there to
18 So looking at the data that 18 assume the lease or take over the lease.
19 Mr. Wilhoite even presented to me, I might start, 19 Here, if potentially that facility was
20 you know, my analysis up around the 18.8 percent 20 constructed and Alamar Ranch failed -- again, I
21 figure as opposed to the 10.3 and somehow working (21 don't know if it was going to fail, but I know
22  myself down. 22  that 23 percent doesn't capture the risk of it
23 Because, again, those publicly traded 23 failing -- that my question is: Who is going to
24 companies that are part and parcel of that 10.3 24 step in and pay, in the year 2013, $1.2 million in
25 and the 13.2 and the 18.8, those are large, 25 rental fees?
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1 Q. Okay. And so -- 1 You identified yourself to the jury as
2 A. It's risky. 2 abusiness appraiser; correct?
3 Q -- with that in mind, then, does that 3 A. Yes.
4 support your finding that a better discount rate 4 Q. You didn't do a business appraisal
5 isthe 18.8 percent? 5 here, did you?
6 A. Tt supports, certainly, the finding 6 A. No.
7 that 10 percent is materially too low. 7 Q. You told this jury that you value
8 Q. Okay. And, again, if the -- if the 8 privately held companies, didn't you?
9 discount rate is higher, how does that affect the 9 A. 1did.
10 bottom line? 10 Q. Did you value a privately held company
11 A. If the discount rate is higher and the 11 here today?
12 applicable economic rate of return should have 12 A. 1did not.
13 been higher, then the opportunity lost is not 13 Q. Now, you read Mr. Wilhoite's report,
14 worth nearly as much. As you can see there, 14  and the report indicates that his valuation of the
15 Mr. Wilhoite estimated it at $2.3 million. 15 damages is based on the Uniform Standards of
16 Q. So that would reduce that number? 16 Professional Appraisal Practice. You know that as
17 A. Yes, it would. It would reduce the 17 USPAP; correct?
18 number. 18 A. I1do.
19 MR. HOWELL: Your Honor, that's all [ have |19 Q. And as far as you're concerned, he
20 at this time. Thank you. 20 followed USPAP; correct?
21 THE COURT: Cross? 21 A. That's correct.
22 MR. BANDUCCI: Thank you, Your Honor. 22 Q. He also says that his estimate of
23 CROSS-EXAMINATION 23 economic damages is based on the Principles of
24  BY MR. BANDUCCL: 24 Appraisal and Conduct of Ethics of the American
25 Q. Good morning, Mr. Butler. 25 Society of Appraisers.
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1 You're a member of the American Society | 1 sir. Does it follow them?
2 of Appraisers; correct? 2 A. 1didn't value the company.
3 A. Correct. 3 Q. Then you didn't -- my question to you
4 Q. And he followed those principles and 4 is different. My question is: Did you follow the
5 the code of ethics, did he not? 5 Principles of Appraisal and Code of Ethics of the
6 A. 1 have no reason to doubt he didn't. 6 American Society of Appraisers?
7 Q. He also states that he followed the 7 A. Since I didn't appraise the company, I
8 Business Valuation Standards of the American 8 didn't follow any appraisal standards. But I
9 Society of Appraisers. You don't dispute that, do 9 certainly followed ethical standards.
10 you? 10 Q. All right. Well, let's take a look at
11 A. Why would I? 11 those.
12 Q. You don't dispute that, do you? 12 MR. BANDUCCI: Can the witness be shown
13 A. No. 13 Exhibit 1215.
14 Q. He also states that he followed the 14 THE COURT: Has that been admitted?
15 Statement on Standards for Valuation Services as 15 MR. BANDUCCI: No, Your Honor.
16 issued by the American Institute of Certified 16 BY MR. BANDUCCI:
17 Public Accountants, Consulting Services Executive |17 Q. Mr. Butler, you are a member of the
18 Committee. You don't dispute that he followed 18 American Society of Appraisers; correct?
19 those standards, as well? 19 A. Yes.
20 A. Idon't 20 Q. And as a member of the American Society
21 Q. Now, your analysis, does it follow the 21 of Appraisers, you have agreed to follow the
22 Principles of Appraisal and Code of Ethics of 22 Principles of Appraisal Practice and Code of
23 American Society of Appraisers? 23 Ethics, have you not?
24 A. 1t doesn't have to. 24 A. 1 have, when appropriate, for the
25 Q. That's not the question I asked you, 25 appraisal standards.
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1 Q. When you perform a business valuation, 1 Q. Allright. Now, before you is
2 are you required to follow the Principles of 2 Exhibit 1215. Do you see that?
3 Appraisal Practice and Code of Ethics? 3 A. 1do.
4 A. There is a litigation exception. 4 Q. Do you recognize the document?
5 Q. Sir, are you saying you don't need to 5 A. 1do.
6 follow the Principles of Appraisal Practice and 6 Q. You're familiar with it, are you not?
7 Code of Ethics? 7 A. Yes.
8 A. There is a reporting standard that 8 Q. Does it cover what you did in this
9 exempts -- 9 courtroom today?
10 Q. I'm asking a question -- 10 A. 1did not appraise the company.
1 A. -- exempts - 11 Q. I'm asking -- let's talk about --
12 MR. BANDUCCI: Excuse me, Your Honor. 12 THE COURT: Let me --
13 THE COURT: Just a moment. 13 BY MR. BANDUCCI:
14 MR. BANDUCCI: I would like the court to 14 Q. Let me ask the question this way, sir:
15 direct the witness to answer my question. It's a 15 Because you did not appraise this company, do you
16 yes or no. 16 not need to follow the code of ethics?
17 THE COURT: All right. I'll direct the 17 A. 1do need to follow the code of ethics
18 witness to answer yes or no; but if there is an 18 and give my unbiased opinion. And that's what I
19 explanation necessary, I'll allow the witness to 19  did here today with those opinions I gave you.
20 provide that. 20 Q. Allright. Well, then let's take a
21 BY MR. BANDUCCL: 21 look and see if you followed the code of ethics.
22 Q. The question is, sir: Are you required 22 You're familiar with this document; correct?
23  to follow the Principles of Appraisal Practice and 23 A. Ihave indicated that I am familiar,
24  Code of Ethics in the work you do? 24 yes.
25 A. Sure. 25 Q. And it binds you in your practice?
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1 A. Depending on what I have been asked to 1 jury room, since it's only being offered for
2 do. 2 impeachment purposes, not as substantive evidence.
3 Q. Okay. So depending on what you're 3 Ladies and gentlemen, you've heard the
4 asked to do, the code of ethics applies or it 4 term "impeachment." It's trying to challenge a
5 doesn't? 5 witness either in terms of their expertise or
6 A. The code of ethics would always apply. 6 their veracity or some other way of challenging
7 MR. BANDUCCI: Thank you. 7  their testimony. And for that limited purpose --
8 We would move its entrance, Your Honor. 8 now if counsel can persuade me that it should come
9 MR. HOWELL: We object, Your Honor. For 9 in and be sent into the jury room, you can have at
10 what purpose? This was handed to us right now, 10 it. But at this point I'm only going to allow it
11 Judge, and -- 11  to be published to the jury as an illustrative
12 MR. BANDUCCI: It's impeachment, Your Honor. | 12  exhibit.
13 THE COURT: Counsel, I'm not sure it needs 13 (Plaintiffs' Exhibit No. 1215 admitted
14  tobesentin. I've got to admit, it's kind of a 14 for illustrative purposes only.)
15 new one for me. It's being used for impeachment 15 THE COURT: Proceed.
16 purposes. To be safe -- now apparently there is 16 MR. BANDUCCI: Thank you, Your Honor.
17 no argument about authenticity; correct? 17 BY MR. BANDUCCI:
18 I mean, it is what it is. 18 Q. This is the first page of the
19 MR. BANDUCCI: Yes. 19 Principles of Appraisal Practice and Code of
20 THE COURT: Do you disagree, Mr. Howell? 20 Ethics, sir; correct?
21 MR. HOWELL: I would have no idea. I mean, 21 A. Yes.
22  the witness indicated he recognized it. 22 Q. And it is prepared by the International
23 THE COURT: Well, I think for impeachment 23  Society of Professional Valuers; correct?
24 purposes I'm going to allow it to be published to 24 A. Yes.
25 thejury, but I'm not sure it needs to go into the 25 Q. And it's the current version as revised
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1 April of 2010; correct? 1 YTC?
2 A. Yes. 2 A. Iindicated that 10 percent was too
3 Q. All right. Would you turn to page 7. 3 low, and I would start my analysis around the
4 MR. BANDUCCI: And, Kathy, if you could blow | 4 18.8 percent.
5 up the bottom. 5 Q. So you're giving them a, kind of a
6 BY MR. BANDUCCI: 6 number?
7 Q. It talks about "Appraiser's primary 7 A. I'm giving them a number that -- what I
8 duty and responsibility." Do you see that? 8 was asked to comment on was Mr. Wilhoite's
9 It says, "The appraiser's duty and 9 conclusion, which was materially too low.
10 responsibility in each subject case is twofold." 10 Q. And USPAP covers it, doesn't it, when
11 Let's go to the next page, and let's 11 you review somebody else's work?
12 focus on 3.2, "Appraiser's obligation to determine 12 Correct?
13 numerical results with whatever degree of accuracy 13 We talked about USPAP.
14  the particular objectives of the appraisal 14 A. Sure.
15 necessitate." 15 Q It applies to your work, doesn't it?
16 It says, "It is the appraiser's 16 A. When I appraise a company, it does.
17  obligation to determine the appropriate and 17 Q. O, it doesn't apply when you review
18 applicable numerical results with as high a degree 18 someone like Mr. Wilhoite's work? You don't know
19 of accuracy as the particular objectives of the 19 that?
20 appraisal necessitate." 20 A. There is a litigation exception.
21 Do you see that? 21 Q I'm not asking about a litigation
22 A. 1do. 22 exception. I'm asking when you review another
23 Q. Allright. Is there any numerical -- 23 person's work on an appraisal, doesn't USPAP cover
24 is there any numerical number that you have given 24  that, and isn't there a code of conduct that
25  this jury, for example, on the discount rate for 25 covers that?
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1 A. There is a review section - 1 Appraisers, ASA, Business Valuation Standards.
2 Q. And this code of conduct covers that, 2 THE COURT: You're offering it again?
3 does it not? 3 MR. BANDUCCI: I'm going to refresh his
4 A. My opinion is that while Mr. Wilhoite 4 recollection with this. I think -- Your Honor, he
5 gave 10 percent, there is not much empirical data 5 is a member of the Society.
6 tosay itis-- 6 THE COURT: All right.
7 Q. That's not my question, sir. 7 MR. BANDUCCI: If we could just show the
8 MR. BANDUCCI: Could the question be read 8 witness the first paragraph of the document,
9 book to the witness, please. 9 Kathy.
10 (Record read back.) 10 BY MR.BANDUCCI:
11 THE WITNESS: Could you refresh my memory, |11 Q. And after reviewing that, would you
12 what code of conduct? 12  agree with me, sir, that USPAP, the ethics
13 BY MR. BANDUCCI: 13 standards that you've been looking at, and the ASA
14 Q. The code of conduct that is before you 14  Business Valuation Standards all work together?
15 applies to review of an appraiser's work under 15 A. That's true.
16 USPAP. 16 Q. Okay. So USPAP covers the review of an
17 A. I'm not sure. 17  appraiser, and therefore this Code of Ethics that
18 MR. BANDUCCI: Let's show the witness the 18 we have, which is Exhibit 1215, covers your work
19 first page of Exhibit 1216. 19 when you're doing that review; correct?
20 THE COURT: Just a moment, Counsel. That's 20 A. True.
21 not admitted, either. 21 Q. Thank you.
22 MR. BANDUCCI: No. 22 Now, let's go back to the Code of
23 THE COURT: 1216, let's identify it for the 23 Ethics.
24 record as to what it is. 24 THE COURT: This is 1215?
25 MR. BANDUCCI: It is the American Society of 25 MR. BANDUCCI: Yes, Your Honor.
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1 BY MR. BANDUCCI: 1 todo, sir. You have an independent obligation to
2 Q. Now, you talk about a litigation 2 perform the work, no matter what the client asks;
3 exception, sir. 3 isn't that true?
4 MR. BANDUCCI: Let's turn to page 10, 4.3 4 A. I'm not sure that applies here in
5 and 4.4, Kathy. 5 litigation.
6 BY MR. BANDUCCI: 6 Q. Oh, Isee. So there are different
7 Q. This covers giving of testimony, does 7 rules when you're testifying on behalf of a lawyer
8 itnot? 8 and a client in a lawsuit?
9 A. Sure. 9 A. I was not asked to appraise the
10 Q. All right. Let's look at the last 10 business. It's as simple as that.
11 sentence of 4.3. It says -- it's right here -- 1 Q. So you didn't perform a discounted cash
12 "Itis the appraiser's obligation to present the 12 flow analysis; right?
13 data, analysis, and value." 13 A. 1 analyzed Mr. Wilhoite's discounted
14 Did you give a value for Alamar, LLC? 14  cash flow analysis, and had --
15 A. I gave a value for Alamar's discount 15 Q. Excuse me.
16 rate. 16 A.-an expert opinion.
17 Q. No, no. That's not the question I 17 Q. Let me ask the question again.
18 asked you, sir. A discount rate isn't a value. A 18 MR. BANDUCCI: Could the question be
19 discount rate is a discount rate. 19 repeated to the witness, please.
20 Did you give a value for Alamar, LLC? 20 THE COURT: Ms. Hohenleitner?
21 A. 1did not. 21 (Record read back.)
22 Q. Did you do a discounted cash flow 22 THE WITNESS: That's correct.
23 analysis? 23 BY MR. BANDUCCI:
24 A. 1did not. I was not asked to. 24 Q And, in fact, if we follow
25 Q. I'm not asking you what you were asked 25 Exhibit 1216 --
1709 1710
1 MR. BANDUCCI: Let's put Exhibit 1216 up. 1 THE COURT: Mr. Howell, any objection as to
2 BYMR. BANDUCCI: 2 its authenticity or to its use for a demonstrative
3 Q. -- and you're doing your job as a 3 during cross-examination?
4 member of the American Society of Appraisers in 4 MR. HOWELL: No, Your Honor.
5 valuing a business, you would have to do something | 5 THE COURT: All right. 1216 will be shown
6 like a discounted cash flow analysis; correct? 6 to thejury.
7 A. If I was valuing the business, 7 (Plaintiffs' Exhibit No. 1216 admitted
8 potentially. And a discounted cash flow is not 8 for illustrative purposes only.)
9 appropriate for every business, necessarily. 9 BY MR. BANDUCCI:
10 Q Sir, that's -- 10 Q Now, at the first page, just for
11 MR. BANDUCCI: Iwould ask that that be 11 simplicity purposes, there is the table of
12 stricken, Your Honor. It's completely 12 contents. Do you see that?
13 nonresponsive. 13 A. Yes.
14 MR. HOWELL: I think he's trying. 14 Q. And at the bottom of the first page
15 THE COURT: I'm not sure if it was or was 15 there is the first of three business valuation
16 not. I'm going to allow it to stand. 16 approaches; correct?
17 BY MR. BANDUCCI: 17 A. Correct.
18 Q. Do you recognize Exhibit 1216? 18 Q. There are three of them. The first is
19 A. Yes. 19 the asset-based approach to business valuation.
20 Q. Are you familiar with the standards 20 MR. BANDUCCI: Kathy, top of the second
21  contained in this? 21 page.
22 A. Yes. 22 BY MR. BANDUCCI:
23 Q. Okay. Let's -- 23 Q. The second and the third --
24 MR. BANDUCCI: Then, Your Honor, I would |24 MR. BANDUCCI: Actually, you don't need to
25  offer it for the same purposes as 1215. 25 go quite -- you can go -- that's fine.
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1 BY MR.BANDUCCI: 1 misleading, I'll allow you to clarify then. But
2 Q. The second is the income approach to 2 if not, just answer it yes or no.
3 business valuation; correct? 3 But Mr. Howell will have a chance on
4 A. Correct. 4 redirect to allow you to explain in more detail.
5 Q. And the income approach to business 5 Butif we try to do the explanation halfway here,
6 valuation employs -- can employ a methodology 6 which Mr. Banducci, within his right, is entitled
7 referred to as the discounted cash flow analysis 7 to have you just answer yes or no, we're just
8 method; correct? 8 going to waste time.
9 A. That's right. 9 So let's listen to counsel's question
10 Q. And you didn't do that, did you? 10 carefully. Answer it yes or no. But generally
11 A. 1did not do that. I analyzed 11 try to avoid anything but that. And Mr. Howell
12 Mr. Wilhoite's. 12 will have a chance to clarify all of this on
13 Q. And you didn't do that -- you didn't 13 redirect.
14  use the asset-based approach either, did you? 14 MR. BANDUCCI: Thank you --
15 A. Idid not. And, quite frankly, neither 15 THE COURT: Proceed.
16 did Mr. Wilhoite. 16 MR. BANDUCCI: -- Your Honor.
17 Q. Mr. Butler, if you would answer my 17 BY MR. BANDUCCI:
18 questions instead of -- 18 Q. And you didn't use the market approach
19 THE COURT: Counsel, I'll -- 19 in this case either, did you?
20 MR. BANDUCCI: Your Honor, I'm going to -- |20 A. Correct.
21 THE COURT: -- if you need for me to direct 21 Q. Now, Mr. Wilhoite's approach uses an
22  the witness, I will. 22  accepted valuation methodology; correct?
23 Listen carefully to counsel's question, 23 A. That's correct.
24 if you would, Mr. Butler, and then answer the 24 Q You use none; correct?
25 question yes or no. If it absolutely is 25 A. That's right.
1713 1714
1 Q. Now, you've talked to the jury about 1 A. What I have given them is an indication
2 discount rates, but you've never provided this 2 that Mr. Wilhoite's conclusions are materially
3 jury with a damage figure; correct? 3 overstated.
4 A. Correct. 4 Q. But, sir, they have got to come up with
5 Q. So if this jury finds that Boise County 5 adamage figure if they find out -- if they find
6 discriminated against Alamar and violated the Fair 6 that there has been discrimination. You haven't
7 Housing Act, your testimony provides absolutely no [ 7 helped them at all with that, have you?
8 guidance for this jury relative to an alternative 8 A. I wouldn't say that's completely
9 damage figure; correct? 9 correct. Again, I know that Mr. Wilhoite's
10 A. I wouldn't say that's completely 10 numbers are materially too high.
11 correct. 11 Q. My question, though, is: You haven't
12 Q. Well, are you going to -- you've thrown 12 given them a damage figure, have you?
13 out some discount cash flow -- discounted -- 13 A. T have not specifically quantified a
14 excuse me. You've thrown out some discount 14 damage figure, that is correct.
15 factors; correct? 15 Q. You haven't specifically quantified a
16 A. Discount rates, yes. 16 damage figure. And for Alamar Ranch, you haven't
17 Q. So they would have to go back into the 17 specifically quantified a discount factor either,
18 courtroom -- or back into the jury room and do 18 have you?
19 their own discounted cash flow analysis; correct? 19 A. That's not true; 35 percent for Alamar
20 To come up with a different -- a 20 Ranch, was my opinion.
21 different number based on some sort of range or a 21 Q Oh. Well, let's look at that, because
22 number you have given them; correct? 22 we were talking about that earlier. In the first
23 A. 1t's possible. 23 part of your deposition, at page 19, you testified
24 Q. Otherwise, you have given them nothing |24 you hadn't computed a discount factor; correct?
25 with respect to the value of Alamar; right? 25 A. Are -
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1 Q Page 19. 1 "[Answer:] No."
2 A. Are we pulling that up? 2 Page -- further down, at page 20:
3 MR. BANDUCCI: Go to page 19 -- 3 "[Question:] You used all these
4 THE COURT: Counsel, is this impeachment? 4 various methodologies, including your own model,
5 I'm not sure what we're doing here 5 but you never actually calculated a discount rate
6 with-- 6 that you deemed appropriate for Alamar."
7 BY MR.BANDUCCL 7 "Answer: That's correct.”
8 Q Would you agree with me, sir, that at 8 Page 21, at the bottom, line 23:
9 the beginning of your deposition you had not 9 "[Question:] Did you talk to counsel
10 calculated a discount factor? 10 about calculating about what you deemed to be the
11 A. Well, as you may recall from my 11 appropriate discount rate for Alamar Ranch?"
12 deposition, I was working under somewhat different | 12 "Answer: No."
13 guidelines than I am now. So, therefore, I 13 Line 11, page 22:
14 presented a range of opinion. 14 "[Question:] It would be
15 MR. BANDUCCI: Now, let's go to page 19. 15 difficult -- how difficult would it be for you to
16 BY MR. BANDUCCI: 16 come up with a discount rate that you deem
17 Q. Page 19, line 19: 17 appropriate for Alamar Ranch?"
18 "[Question:] Did you actually come to 18 "[Answer:] It would take additional
19 a conclusion as to appropriate discount rate?" 19 effort."
20 "Answer: I came up with a general 20 "[Question:] In terms of how many
21 conclusion that Mr. Wilhoite's conclusion of 23 21 hours?"
22 was materially low for those projections." 22 "[Answer:] Good half a day, probably."
23 I asked for the question to be read 23 Do you remember testifying to that?
24  back to you. 24 A. Yes.
25 And your answer was: 25 Q. So at the time I deposed you, you had
1717 1718
1 not calculated a discount rate for Alamar; 1 execute this business model.
2 correct? 2 As you know from my deposition, I
3 A. That's just not a correct statement. 3 indicated that if I was asked to put a discount
4 Q. Well, isn't that what you said in your 4 rate on the -- before anybody knew one way or the
5 deposition? 5 other if the CUP would be approved, I would
6 A. Isaid, more specific, 35 percent, 6 obviously use a much higher discount rate, because
7 later on in the deposition that you're not showing 7 there is a potential that the CUP would have been
8 thejury. 8 not approved, and then, what are we talking about?
9 Q. Well, I -- well, Mr. Butler, we'll get 9 Why are we even talking about Alamar
10 there in just a minute. 10 Ranch if that --
11 Didn't you testify that you had not 11 MR. BANDUCCI: Can the witness be presented
12 calculated a discount rate, in this testimony that 12 Exhibit 2070? That's his report.
13 you gave under oath? 13 THE COURT: Yes.
14 A. I was operating under different 14 Counsel, we were a bit jumbled on our
15 guidelines there and presented a range of a 15 time. I'm not sure when we're going to take the
16 potential discount rates. 16 recess. I'm going to allow you to get through
17 Q. What guidelines were you operating 17  this line of inquiry, then we're going to have to
18 under? 18 take a break.
19 You were under oath; right? 19 We're off schedule, and so I can't very
20 A. The - 20 well tell when we normally would take the break.
21 THE COURT: I'll allow you to explain. 21 ButIthink we'll take two breaks before the end
22 THE WITNESS: The potential that prior to 22 of the day today.
23  the CUP, the conditional use permit, being 23 Yes, let's show that to the witness,
24 approved, right, the 35 percent is if it's 24  but without being published to the jury.
25 approved, and now we're allowed to allegedly 25 MR. BANDUCCI: Right.
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1 And if you could provide a paper copy 1 Again, Mr. Howell can come back and
2 to the witness, because I'm going to ask him to 2 cover this with you on redirect if you want to
3 look through this. 3 provide some explanation.
4 THE COURT: Ms. Gearhart, if you would do 4 THE WITNESS: It's not there.
5 so. Thank you. 5 MR. BANDUCCI: Should we take a break at
6 BY MR. BANDUCCI: 6 this point?
7 Q. Now, could you identify the page on 7 THE COURT: Is this all right?
8 your report where you identify a 35 percent 8 MR. BANDUCCI: Sure.
9 discount rate, sir? 9 THE COURT: Ladies and gentlemen, the
10 A. If you turn to page 17, paragraph C, 10 problem is, much of the time when you were in the
11 while you don't see a 35 percent rate indicated 11 jury room, we were in the courtroom, and so we
12 there, I do indicate -- 12 need a break, as well. And I'm completely
13 MR. BANDUCCI: Excuse me -- 13 discombobulated about time right now. I don't
14 THE WITNESS: -- and -- 14 know where we are or when we need a break; but it
15 MR. BANDUCCI: Excuse me, Your Honor. I'm |15 seems like the right time.
16 going to move to strike. I've asked the question 16 So let's take the break now. We will
17  if he has, anywhere in his report, reference to 17  take one other short break before we recess at
18 35 percent. I would like an answer to that 18  2:30 today.
19 question, first. 19 Again, I'll admonish you not to discuss
20 Then we can go on from there, 20 the case among yourselves or with anyone else, nor
21 Mr. Butler, please. 21 should you form or express an opinion about the
22 THE COURT: I'm going to direct the witness 22 case until it is submitted to you.
23 to answer the question, whether the 35 percent 23 We'll be in recess for about
24  discount rate is calculated or included in the 24 15 minutes.
25 report. 25 (Recess.)
1721 1722
1 (Jury present.) 1 first time 35 percent shows up in my deposition.
2 THE COURT: For the record, I'll note that 2 Q. And I've talked to you -- starting at
3 thejury is present. 3 the very beginning of your deposition, after
4 Mr. Butler, I'll remind you, you are 4 getting a few of the preliminaries -- one of the
5 still under oath. 5 first questions I asked you about, at page 19, was
6 Mr. Banducci, you may resume your 6 had you calculated a discount rate; right? And
7 cross-examination. 7 you said, "No"; correct?
8 MR. BANDUCCI: Thank you, Your Honor. 8 A. Yes.
9 BY MR. BANDUCCL: 9 Q. Thank you.
10 Q Mr. Butler, when we broke, we were 10 Now, when you came up with this
11 talking about this 35 percent number that you 11 35 percent, you hadn't done any calculations, had
12 talked about at the latter portions of your 12 you?
13 deposition. Just for point of reference, we 13 A. That's not entirely true.
14 deposed you over the better part of a day. Your 14 Q. Are there calculations in your report
15 deposition transcript is 176 pages long, is it 15 to support the 35 percent?
16 not? 16 A. There are calculations to support
17 A. Isee 174, but I'll take your word for 17 something north of 23, and then --
18 it. 18 MR. BANDUCCI: Your Honor, I'd ask that the
19 Q. Sure. Probably the -- my little iPad 19 witness be instructed to answer my questions.
20 here shows the blank pages. 20 THE COURT: All right. The question was
21 And you didn't get around to talking 21  whether or not there are calculations to support
22 about a discount rate of 35 percent or a range 22 the 35 percent, and I'll direct the witness to
23 that includes 35 percent until about page 152; 23 answer the question.
24 correct? 24 Again, Mr. Howell will have a chance to
25 A. I'll take your word that that's the 25 go over this with you in detail, and you'll have a

United States Courts, District of Idaho




1723

1724

1 chance to explain your testimony then. And if you 1 A. No, not at all.
2 feel that the calculations that you did do support 2 Q. Thank you. So -- and I take it, there
3 the 35 percent, you can so indicate. 3 were no calculations to support this range of 35
4 THE WITNESS: There is no specific 4 to 65 either, were there?
5 calculation for 35 percent. 5 A. Not specific calculations, no.
6 BY MR. BANDUCCI: 6 Q. All right. Thank you.
7 Q Okay. And, in fact, when you were 7 Now, this discount rate that we're
8 testifying about 35 percent, you indicated that, 8 talking about is a way of measuring risk; correct?
9 actually, the all-in number, all-in discount 9 A. Yes.
10 factor was in a range between 35 percent and 10 MR. BANDUCCI: And let's show the -- I think
11 65 percent; correct? 11 Exhibit 7 of Wilhoite was up, and I -- you know
12 A. Under a different premise, that's true. 12  what, I don't have in mind -- what was that,
13 Q. Okay. So as far as you're concerned, 13 1160 -- here we go.
14 it's somewhere in this -- in this range; correct? 14 And one of the -- one of the things
15 Isn't that what you said in your deposition? 15 that you thought was risky and which impacted your
16 A. Not now. Not under the guidelines I'm 16 general opinion that 23 was too low is the
17 presenting today. 17 operating income projections that were in the
18 Q. Well, but you were under oath when I 18 business plan; correct?
19 deposed you; correct? 19 A. True.
20 A. Yes. 20 Q. You thought they were too aggressive;
21 Q. And when you were under oath when I 21  correct?
22 deposed you, that's what you said; right? 22 A. Yes.
23 A. Yes. 23 Q. Yet you've never valued an RTC before,
24 Q. Okay. Are you changing your testimony 24 have you?
25 today? 25 A. I have not.
1725 1726
1 Q. And have you ever valued, like, an 1 Q. Would it be of use to you to know that
2 assisted living center? 2 Ashley Manor, that is probably the largest owner
3 A. Ihave not. 3 of assisted living facilities in the Northwest,
4 Q. You know that Mr. Wilhoite has valued 4 was one of the partners on the management team for
5 numerous assisted living centers; correct? 5 Alamar?
6 A. So he says. 6 A. Would I be interested in that?
7 Q. Do you have any reason to doubt him? 7 Q. Yes.
8 A. No. 8 A. Potentially.
9 Q. And do you understand the expertise 9 Q. Because assisted living centers are
10 that existed when these projections for operating 10 residential care facilities; right?
11 income were made by the Alamar team, the expertise |11 A. That's a fair statement.
12 that existed within that team? 12 Q. Okay. And you don't have any way of
13 A. Not specifically, no. 13 knowing whether -- strike that.
14 Q. Do you know any of the members of the 14 You don't know just how much expertise
15 management team of Alamar that had substantial 15 was in these numbers that you considered to be
16 expertise in assisted living centers? 16 aggressive; correct?
17 A\. Iread that in the various information, 17 A. That's true.
18 yes. 18 Q. And have you consulted with anybody
19 Q. Who was that? 19 relative to the aggressiveness of these numbers in
20 A. Ibelieve Ms. Jeppesen. 20 the residential treatment center business?
21 Q. No. Anybody else that you can think of 21 A. Yes, Idid.
22 that had a real broad experience in establishing 22 Q. Who was that?
23  start-up assisted living centers throughout the 23 A. Mike Jones.
24  Northwest? 24 Q. Do you realize that Michael Jones got
25 A. No. 25 up on the stand today, testified, and never said a
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1 word about that? 1 Q So -- but you, nevertheless, decided to
2 A. I was unaware of that. 2 quantify that in some ephemeral sense that
3 Q. You have absolutely no quantitative 3  Mr. Wilhoite's number is too low; correct?
4  information from Mr. Jones as to how aggressive 4 A. Business appraisers have to do it all
5 those numbers are; correct? 5 the time. That's what we do.
6 A. You mean what he would have projected? 6 Q. But you're not acting as a business
7 Q. Yes. 7 appraiser at this point, are you? You're not
8 A. That's true. 8 performing an appraisal?
9 Q. So, in other words, you just don't 9 A. I'm performing an analysis of the
10 know, as a matter of percentage, how aggressive 10 discount rate.
11  those numbers are; correct? 11 Q Oh, but -- well, now, wait a minute.
12 A. Butit's captured in the discount rate. 12 So you're an analyzer of a discount rate, but
13 Q. Well, yes, but discount factor is a 13 you're not acting as an appraiser here; right?
14 quantitative representation of the aggressiveness 14 A. I'm acting as a financial analyst.
15 of these numbers; right? 15 Q. So you described yourself, originally,
16 A. That's true. 16 as a business appraiser. Are you now telling this
17 Q. But you don't know how aggressive these 17 jury you're not a business appraiser in this
18 numbers are; right? 18 capacity; you're just a financial analyst?
19 A. Nobody knows how aggressive they are. 19 A. The characterization of that, I did
20 Q. You don't know how aggressive these 20 indicate I'm a chartered financial analyst when we
21 numbers are; right? 21 went over my biography.
22 A. Nobody has a crystal ball. 22 Q. Okay. So you can't say that the
23 Q. Do you know how aggressive these 23 numbers in the business plan are too aggressive,
24 numbers are? 24 canyou?
25 A. 1do not. 25 A. What I can say is what I did say is
1729 1730
1 that the discount rate is materially too low. 1 Q. Are those the same RTCs as Alamar?
2 MR. BANDUCCI: Your Honor, I would ask that | 2 A. No, of course, not.
3 the witness be instructed to answer my question, 3 Q. Okay. So you really can't take those
4 please. 4 RTCs -- where are those RTCs?
5 THE COURT: Rephrase the question if you 5 A. Well, they're incredibly diversified
6 would, Counsel. 6 relative to Alamar Ranch, that's for sure.
7 BY MR. BANDUCCI: 7 They're all over the country. These are
8 Q. You can't say that the numbers in the 8 billion-dollar revenue firms, some of them.
9 business plan are too aggressive, can you? 9 Q. Okay. So these are big, big outfits,
10 THE COURT: I think that can be answered yes |10 and they have a different business model; right?
11 orno. 11 A. That's true.
12 THE WITNESS: Yes. 12 Q And, therefore, a different business
13 BY MR. BANDUCCI: 13  plan; right?
14 Q. You can? 14 A. Correct.
15 A. Yes. 15 Q So, therefore, you can't take their
16 Q. Based on what? 16 business plan and say their business plan and this
17 A. That excellent comparable that I 17 business plan is an apples-to-apples comparison;
18 pointed to the jury for 2013. 18 correct?
19 Q. So based on another company somewhere 19 A. It's never apples to apples.
20 else, you're saying that this business plan is 20 Q. Allright. So, then, let me ask the
21 off? 21 question again. Setting that aside, what do you
22 A. Not only that comparable, but the four 22 have to substantiate the fact that the business
23 guidelines that Mr. Wilhoite presented as 23  projections in Alamar's business plan, with Ashley
24 comparables. The margins are materially lower 24 Manor's input, with Amy Jeppesen's input, are too
25 than what was projected for Alamar Ranch. 25 aggressive?
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1 A. I've answered that question. 1 did use those numbers to apply a discount rate.
2 Q Well, maybe I didn't understand it. 2 Q No, you didn't, sir. You didn'tdo a
3 Could you tell me again, please? 3 discounted cash-flow analysis, and you did not use
4 A. Financial analysts or business 4 these numbers to perform that analysis; correct?
5 appraisers, whatever you want to call me, have to 5 A. 1 didn't say I did a discounted cash
6 look at comparables, and that's what Wilhoite did, 6 flow. Isaid I looked at those numbers and
7 and that's what I did, and Wilhoite and I have a 7 developed a discount rate.
8 different opinion of the riskiness. 8 Q. Let's get back to where we were, sir.
9 Q. That's not the question I asked you, 9 You can't tell this jury that these numbers are
10 sir. Because, you see, Mr. Wilhoite looked at 10 overly aggressive because you have no basis?
11 these business plan numbers; right? 1 A. 1do have a basis.
12 A. Yes. 12 Q. It's just those comparables; right?
13 Q. He adjusted them? 13 Anything else?
14 A. He adopted them, but moved them out 14 A. They're Mr. Wilhoite's comparables.
15 six months. 15 Q. Anything else?
16 Q. Okay. He adjusted them by moving 16 A. That -- I think that's the gist of it.
17 them out and that resulted in a downward 17 Q. Thank you.
18 adjustment of the numbers; right? 18 So do you know what investors would
19 A. It would be a slight downward 19 expect in terms of -- you talked earlier about the
20 adjustment; that's true. 20 fact that 23 percent, or whatever the discount
21 Q. Okay. You didn't use these numbers at 21 rateis, is what an investor would expect in
22 all, and you didn't perform a discounted cash-flow 22 return for investing in Alamar. Is that fair?
23 method, and you didn't come up with a number; 23 A. According to Mr. Wilhoite.
24 right? 24 Q. Okay. Do you realize that T.H.E. Fund
25 A. All of that is not entirely true. I 25 was advertising a 7.5 percent return on
1733 1734
1 investments? 1 requirement was a -- in my mind, was a rate of
2 A. 1 didn't realize 7.5 percent. I have 2 return before the CUP would have been approved;
3 noidea what they're advertising. I don't know 3 right? There's risk to it being approved. The
4 how you can advertise a forward-looking rate of 4 35, a much lower rate of return, mind you, was
5 return, anyway. 5 under the assumption that the CUP is approved and
6 Q I'm just asking you if you knew that. 6 it's behind us, and now we can, allegedly, execute
7  You don't know that? 7 the business plan.
8 A. Idon't. 8 Q But, sir, when you testified at your
9 Q. Okay. Now, the discount rate that you 9 deposition you thought the conditional use permit
10 calculated, this 35 to 65 percent discount rate 10 was denied, didn't you?
11 range -- well, you haven't calculated it. I'm 11 A. 1thought it was a subject of -- well,
12 sorry. 12 Imean, I knew it was denied, sure.
13 This 35 to 65 percent discount rate 13 Q. Okay. Soit's still your understanding
14  that you testified to, late in your deposition, 14 that the conditional use permit that was applied
15 that's also based on the risks of the conditional 15 for was denied?
16 use permit process; correct? 16 A. That's true.
17 A. The upper end of that range certainly 17 Q. And your opinions are impacted by that
18 was, which I'm not -- as far as I know, I came 18 understanding because that's demonstration of the
19 here not to testify to that, but if you want to 19 risk?
20 getintoit. 20 A. The 35 percent is not impacted by that.
21 Q. well, you -- I believe that you 21 Q. But the 65 is?
22 testified because of this 35 to 65 percent range, 22 A. The 65 certainly was, sure.
23 that you have to take into account those sorts of 23 Q So, in other words, because the CUP was
24 risks; correct? 24 denied, that just shows how risky this really is?
25 A. The 65 percent rate of return 25 A. 1 think you're confused. The 35
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1 is--let's just execute the business plan. We've 1 the court to do that. I mean, Mr. Banducci has
2 got the business up and running. And I'm 2 opened the door directly into that issue.
3 comparing that 35 to Wilhoite's 23. 3 MR. BANDUCCI: No, Your Honor. Ididn't
4 The 65 was, potentially, if we're the 4 open the door, other than by asking about
5 day before the CUP is approved or not approved, 5 65 percent.
6 potentially, what risks might have faced 6 THE COURT: Ladies and gentlemen, I'm going
7 investors. Because if it's disproved or not 7 toinstruct you to disregard the testimony of the
8 allowed, right, and there's a probability, a 8 witness concerning the 65 percent. Mr. Butler did
9 possibility of that, the risk is incredibly 9 not anticipate a ruling which I've made in this
10 higher, and that's why, at the time of my 10 case. It's not relevant what the ruling is
11 deposition, I indicated that it should be 65. 11  except, in his defense, he did not have the
12 MR. BANDUCCI: Okay. 12 Dbenefit of that ruling when he prepared his
13 THE COURT: Counsel, I'm -- I'm afraid we're 13 report, and so I think that that needs to be
14 going to create a kind of a diversion here on an 14  cleared with the jury in terms of this line of
15 issue the court has already ruled upon. What it 15 questioning. So I'm going to instruct you to
16 comes down to is Mr. Butler did not anticipate 16 disregard the last few questions and answers
17  that ruling. And unless -- I guess I'm going to 17 concerning the 65 percent calculation.
18 ask you to move on or else I'm going to have to 18 Go ahead and proceed, Mr. Banducci.
19 explain to the jury -- 19 MR. BANDUCCI: Thank you.
20 MR. BANDUCCI: I'm going to the next topic, 20 BY MR. BANDUCCT:
21 Your Honor. 21 Q. Now, the other risk that you think
22 THE COURT: -- a later ruling, which then 22 bumps up this discount factor is the availability
23 limited the witness's testimony. 23 of financing; correct?
24 MR. BANDUCCI: Okay. 24 A. Yes. That was part of my report.
25 MR. HOWELL: And, Your Honor, I would ask |25 Q. And you know nothing about the
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1 financing that the developers had lined up for 1 2013, there's risk there.
2 this project; correct? 2 Q. Now, that actually leads me to the next
3 A. I've been subsequently told that they 3 question. What do you know about the competitive
4 Dbelieve that it was available. 4 environment of high-end RTCs in the 2009-2010 time
5 Q. Okay. So -- but at the time that you 5 frame?
6 testified under oath that the discount factor was 6 A. Well, I know that some of the
7 too high or -- excuse me -- the discount factor 7 guidelines that Mr. Wilhoite presented in his
8 was too low, you based that, in part, on the fact 8 report indicated margins much lower than Alamar
9 that financing was not available or that it was 9 Ranch was indicating, so --
10 going to be hard to come by; right? 10 Q. My question really has to go to
11 A. Hard to come by is a much better 11 anything that you did. Did you do anything to
12 answer. And that was based off Mr. Wilhoite's 12 investigate the competitive climate so that you
13 report, that he said that they were confident. 13 could actually determine the risk here for
14 Confident, to me, doesn't, you know, ensure a 14  Alamar's survival and success in this competitive
15 100 percent. So that's how I approached that at 15 market. You've talked about the competitive
16 the time. But if you've been told here that they 16 market. Aside from Mr. Wilhoite's comparables,
17 had it 100 percent, they had it 100 percent. 17 did you do anything?
18 Q Does that affect your opinion at all? 18 A. Well, again, remember, I talked
19 A. Again, because I'm in the 19  Mr. Mike Jones.
20 35-percent-venture-capital-type rate of return, it 20 Q. They've heard Mr. Mike Jones. He
21 might impact it a little bit, but, again, I still 21 hasn't said much about that topic, if anything.
22 am under the impression that even if they receive 22 Now, I'm asking you: Other than that,
23 financing, that, you know, to take a prerevenue 23 can you testify about the level of competition or
24 company in 2009 with zero revenue, in a highly 24  the opportunities for success, like Alamar Ranch,
25 competitive environment, to over $10 million by 25 in the 2009-2010 time frame?
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1 A. Only to the extent that I can look at 1 Woodbury; correct?
2 players in the market, on some level, some of 2 A. I don't think I did.
3 those comparables were RTCs, and the excellent 3 Q. You didn't?
4 comparable that I found, which had a much lower 4 Let's go to your deposition.
5 operating margin than what Alamar Ranch was 5 A. At the present moment, I don't remember
6 projecting. So that's -- that's my testimony. 6 what he said, but I read it over a year ago.
7 Q. That'sit? 7 Q. Let'sgo to page 118 of your
8 A. That's it. 8 deposition, line 20.
9 Q. Okay. So you don't know whether Alamar | 9 I asked you, "Have you read Mr.
10 as atop-end, high-quality residential treatment 10 Woodbury's report?”
11 center, located in Idaho, where it's located, 11 You say, "Yes,  have."
12  staffed as it would be, with people with great 12 And I say, "And have you read the
13 connections into independent educational 13 section in Mr. Woodbury's report where he has
14 consultants would be successful or not? You just 14 surveyed the market for opinions regarding
15 don't know? You don't have that level of 15 Ms. Jeppesen's reputation.”
16 understanding, do you? 16 "I did read that."
17 A. What I do know is that -- 17 Next page.
18 Q. That's a yes or no. Do you know that? 18 "Do you have any reason to disagree
19 A. Successful is a relative term. 19 with the results of that survey?
20 Q. Do you know that? Do you know anything | 20 "No.
21 about that level of Alamar? Who was there -- 21 "So as far as Ms. Jeppesen's
22 A. Iunderstand that they put together the 22 reputation, you're not debating that she has a
23 business plan and, you know, had people who were |23 good reputation in the industry insofar as shown
24  going to try to execute the plan, of course. 24 Dby that survey.
25 . Now, you've read the report of Lon 25 "That's a fair statement.
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1 "Okay. And do you recall reading that 1 with male residential treatment residents, that
2 part of the Woodbury report that talks about the 2 any concerns raised by Mr. Jones about her as a
3 importance of the reputation of the executive 3 female running that RTC would evaporate?
4  director among independent educational consultants | 4 A. I'm sorry. I thought you were reading
5 when it comes to attracting clients for a 5 there, and then I saw you weren't. Can you repeat
6 residential treatment center? 6 the question?
7 "Answer: I do remember that. 7 Q. I'll withdraw the question. It's not
8 "Do you have any reason to disagree 8 important, sir. Thank you.
9 with that -- disagree with Mr. Woodbury's analysis 9 Just a few more questions. Did you use
10 in that regard? 10 the Butler Pinkerton Calculator in any of this?
11 "Answer: No. 11 A. 1did.
12 "Question: Is it fair to say that" -- 12 Q. Okay. And would you agree with me that
13 MR. HOWELL: Your Honor, at this point I'm |13 the Butler Pinkerton Calculator, this is something
14 not sure there's a -- 14 you developed; correct?
15 THE COURT: Counsel, I'm not sure -- 15 A. I developed it in combination with my
16 MR. BANDUCCI: Well, Your Honor -- 16 associate at the time, Keith Pinkerton, yes.
17 THE COURT: --if it is impeachment, we need |17 Q. And that's been attacked in the
18 to have a direct conflict between the earlier 18 literature, has it not?
19 question and his deposition testimony. 19 MR. HOWELL: Your Honor, this is outside the
20 BY MR. BANDUCCI: 20 scope of direct.
21 Q. Does this refresh your recollection? 21 THE COURT: If -- give me just a moment.
22 A. Yes. Thank you. 22 Well, if he used the calculator in any of his
23 Q. Okay. Now, is it fair to say that if 23 opinions, then it is within the scope of the
24 Ms. Jeppesen, as executive director, hired a head 24 direct.
25 of therapy for boys who had experience in dealing 25 But, perhaps, we ought to clarify that,
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1 Mr. Banducdi, to make sure if, in fact, the -- is 1 it?
2 it the Butler Pinkerton? 2 A. Yes, I have.
3 BY MR. BANDUCCI: 3 MR. HOWELL: Your Honor, I'm not sure the
4 Q. If the Butler Pinkerton Calculator was 4 relevance of this.
5 used, in fact, in arriving at your range of 5 THE COURT: Well, I --it's
6 discount numbers or at least helping you opine 6 cross-examination. I assume we're going to be
7 that Mr. Wilhoite's number was too low? 7 talking here, shortly, about the Butler Pinkerton
8 A. The second part of that is more 8 calculation.
9 accurate, yeah. 9 MR. HOWELL: This exhibit was not identified
10 Q. Okay. Great. 10 as part of the trial exhibits, so, presumably --
11 THE COURT: All right. Then I'm going to 1 THE COURT: Well, it's not —- at this point
12 overrule the objection. 12  it's not been offered, and I think it's being used
13 Go ahead, Mr. Banducci. 13  only for impeachment. And I don't know that we
14 MR. BANDUCCI: Can the witness be shown 14 require counsel to disclose in advance potential
15 Exhibit 1220. 15 impeachment exhibits, but -- go ahead.
16 THE COURT: What's the exhibit number? 16 MR. HOWELL: I'm not sure that what's --
17 MR. BANDUCCI: 1220. 17  insofar as the impeachment evidence part of it,
18 THE COURT: Has that been -- 18 there's no showing -- well, I guess we'll wait to
19 MR. BANDUCCI: No, it's not yet, Your Honor. |19 see what the question is.
20 THE COURT: The jury projector is off, so go 20 THE COURT: All right. That's what I think
21 ahead and proceed. 21 we'll do.
22 BY MR. BANDUCCI: 22 Go ahead, Mr. Banducci.
23 Q. Now, this is an article written by a 23  BY MR. BANDUCCI:
24  gentleman named "Larry ]. Kasper," challenging the 24 Q. Isn't it true that the model that you
25 Butler Pinkerton model. And I suspect you've read 25 used, which I guess you're the developer of this
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1 model, along with someone named "Mr. Pinkerton"; 1 challenge. Do you know what a Daubert challenge
2 correct? 2 is?
3 A. Yes. 3 A. Isure do.
4 Q And that model is under attack, is it 4 MR. HOWELL: Your Honor --
5 not, in the literature? 5 THE COURT: Just a moment. Yes?
6 A. Some literature, yes. 6 MR. HOWELL: Your Honor, objection; hearsay.
7 Q. Okay. And is it fair to say that there 7 THE COURT: I'll sustain the objection,
8 are those who have published substantial articles 8 Counsel. Ithink 803(18) provides guidance, but I
9 stating that this model that you used to suggest 9 think it would -- we'd have to identify the
10 that Mr. Wilhoite's number is too low has not 10 source, and the witness would have to agree that
11 gained scholarly support and violates financial 11 itis a recognized authoritative publication.
12 theory? 12 MR. BANDUCCI: Okay.
13 A. Some believe that, but they're wrong, 13 BY MR. BANDUCCI:
14 Q. Okay. And there are others who say 14 Q. Are there those who say, sir, that
15 that -- that the support for the model makes a 15 independent testing reveals that the Butler
16 number of inconsistent and unsupported statements 16 Pinkerton model reveals discrepancies in its
17  and claims; correct? 17  published results?
18 A. Are you quoting Mr. Kasper here? 18 A. And that's erroneous, but, yes.
19 Q. Well, I'm just saying that that's -- 19 THE COURT: Is there an objection?
20 isn't that what some of the people who review -- 20 MR. HOWELL: Yeah. I said same objection,
21 have reviewed your model have said? 21 Your Honor.
22 A. A limited number of my peers have 22 THE COURT: I'll sustain the objection.
23 indicated that. 23 MR. BANDUCCI: All right. Well, then, we'll
24 Q. Okay. And there are those who also say 24  offer Exhibit 1220.
25 that it should not survive a well-informed Daubert 25 THE COURT: Counsel, I think the rule
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1 provides that -- I assume it's under 803(18), the 1 discussed by Mr. Howell with you in just a moment,
2 learned treatise exception. The witness has to -- 2 but for now I think we need to answer the
3 orithas to be established, either through the 3 questions put to you by Mr. Banducci.
4  witness or otherwise, that it's an authoritative 4 BY MR. BANDUCCI:
5 publication, and then it's not admitted, it's only 5 Q. Itis a part of the peer review?
6 read to the witness, the portion that's going to 6 A. Sure.
7 be read to the witness, that once it's been 7 MR. BANDUCCI: Your Honor, we'd offer it on
8 recognized, either by him or otherwise, is an 8 that basis.
9 authoritative source. 9 THE COURT: Is there an objection?
10 So I'll leave it to you as to how you 10 MR. HOWELL: Yeah, Your Honor. It doesn't
11 want to proceed. 11 take it out of the hearsay --
12 MR. BANDUCCI: Let me ask a few other 12 THE COURT: Well, I think I'll sustain the
13 foundational questions, because I'm not going to 13  objection.
14  pursue the learned treatise route. I'll try 14 I think the -- if the witness
15 another, Your Honor. 15 recognizes this as coming from a particular
16 BY MR. BANDUCCI: 16 publication that is recognized as not necessarily
17 Q. Is this a part of the peer review of 17 even authoritative, but a responsible publication
18 the Butler Pinkerton model? 18  within the field, then I think we can identify and
19 A. This is part of the peer review, but, 19 read to him portions from the exhibit, but the
20 you're excluding all the positive testimonials 20 exhibit itself would not be admitted. But I think
21 I'vereceived. 21 it's still subject to a hearsay objection, so I'll
22 Q Well, sir, you know, I'm 22  sustain the objection.
23 cross-examining you on your model. 23 MR. BANDUCCI: Your Honor, let me take one
24 THE COURT: Again, let me -- Mr. Butler, the 24  more stab at it, and then I'll move on.
25 testimonials that you received, I'm sure, will be 25 THE COURT: All right.
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1 BY MR. BANDUCCI: 1 the publication itself.
2 Q At the bottom of this document, sir, 2 THE WITNESS: My point is I'm not sure, and
3 this indicates that this was -- this paper was 3 Icould be wrong, Mr. Kasper has published in
4 "Presented to the American Society of Appraisers, 4 journals. I'm not sure that this paper -- I'm not
5 the 28th Annual Advanced Business Valuation 5 sure if it was just presented as part of that
6 Conference in Boston, on October 19th through 6 conference and, therefore, that particular paper
7 21st, 2009, and is a compendium of articles 7 did not make it into a journal. Now, he has
8 published in Business Valuation Review or accepted 8 criticized the technique, you know, in similar
9 for publication in forthcoming issues of Business 9 fashion, injournals. SoIdon't know if I'm, you
10  Valuation Review and valuation strategies and 10 know, splitting hairs here.
11 pending articles currently under review at the 11 THE COURT: What is the journal in which
12 value examiner and business appraisal practice, as 12 this appears, again?
13 well as additional findings." 13 MR. BANDUCCI: Well, this was presented --
14 Do you have any dispute with that? 14 THE COURT: It was presented at a
15 A. No, although, I'm not sure that all of 15 conference, but there was an indication that it
16 those articles have been published to date, but 16 was then --
17 let's assume they have. It doesn't matter. 17 MR. BANDUCCI: And is also a compendium of
18 MR. BANDUCCI: Your Honor, I would move to |18 articles published in various and ready to be
19 admitit. 19 published in other magazines.
20 THE COURT: Okay. I will -- is the 20 THE COURT: All right. The requirement is
21 publication in which this appears a reliable 21 that the periodical must be a reliable authority.
22  authority within your field? 22 Ifitis, and established either through this
23 THE WITNESS: Quite frankly, Your Honor, 'm |23 witness or by another witness, then you're free to
24 not sure that this particular article -- 24  examine the witness concerning statements
25 THE COURT: Well, it's not the article, but 25 contained therein, but the exhibit itself would
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1 notbe admitted. 1 And what I want to focus you on is the

2 BY MR. BANDUCCI: 2 bullet points in the middle of page 4. Do you see

3 Q. Is Business Valuation Review a reliable 3 that? It says, "The Butler Pinkerton model should

4  source? 4 not survive a well-informed Daubert challenge."

5 A. Itis a -- in our industry, it is a 5 Do you see that?

6 reliable source, however, the peer review is 6 A. 1do.

7 nowhere near as stringent as, say, an academic 7 Q. Now, you understand what a Daubert

8 journal. 8 challenge is?

9 THE COURT: All right. I'll allow you, 9 A. Yes.

10 then, to proceed and examine -- but the exhibit, 10 Q. Daubert challenge has to do with expert

11  itself, will not be admitted. But I think that's 11 testimony in a courtroom; correct?

12 sufficient under 803(18), but, again, it doesn't 12 A. That's correct.

13  bring the entire exhibit in. It only allows 13 Q. And you have published, you and

14  counsel to cross-examine the witness about 14 Mr. Pinkerton have published articles on why the

15 statements made in this publication. 15 Butler Pinkerton model ought to survive a Daubert

16 MR. BANDUCCI: And I may read from it, 16 challenge; correct?

17 Your Honor? 17 A. That was one article.

18 THE COURT: You may. 18 Q. And the reason you publish an article

19 MR. BANDUCCI: Thank you very much. 19 about that is because you want lawyers to hire you

20 May it be shown to the jury? That's 20 so you can testify in court and use this model;

21 fineifit's not. Ijust - I'll read from it. 21  correct?

22 THE COURT: I think not. 22 A. I want this model to be adopted because

23 MR. BANDUCCI: Okay. 23 it helps in the calculation of discount rates,

24 BY MR. BANDUCCI: 24 whereas, Mr. Wilhoite --

25 Q. Let's go to page 4, Mr. Butler. 25 MR. BANDUCCI: Excuse me. Excuse me. I'm
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1 going to move to strike the answer. He's going 1 determining that Mr. Wilhoite's 23 percent

2 off on Mr. Wilhoite. I'm asking him simply if he 2 discount rate was too low?

3 did this so that he could be hired by lawyers, 3 A. Iran the comparables that Mr. Wilhoite

4  Your Honor. 4 assumed were comparables, and I used, actually,

5 THE COURT: All right. Answer the question. 5 Professor Damodaran's development of Total Beta to

6 THE WITNESS: That was not the incentive. 6 develop a total cost of equity -- and I know a lot

7 The incentive was to improve business valuation 7 of this is going over your head because we didn't

8 industry methods. 8 talk about it here today. But those guideline,

9 BY MR. BANDUCCL 9 publicly traded companies, huge, well-diversified,
10 Q. Well, Daubert is specific to - it's a 10 well-funded companies, indicate on a risk metric
11 case, the name of a case; right? 11 to indicate discount rates, essentially, right
12 A. That's right. 12 around the 23 percent rate of return that
13 Q. And the reason you would be publishing 13 Mr. Wilhoite assumes is accurate for a prerevenue
14  this is to tell lawyers, "Look, we can get this 14  privately held company, and that was one
15 into a courtroom, and I can testify using the 15 indication to give me extreme confidence that that
16 Butler Pinkerton model"; correct? 16  discount rate that Mr. Wilhoite employed was just
17 A. Either me or every appraiser in our 17 materially inadequate or too low.

18 industry. 18 MR. BANDUCCI: Okay. I'd ask that be

19 Q. Well, if this is a propriety model, 19  struck, Your Honor. I was asking about how he
20 isn'tit? 20 used it, and I would ask that that answer be

21 A. There's nothing propriety about the 21 stricken as nonresponsive.

22 Butler Pinkerton Calculator. It's dependent on 22 THE COURT: Well, part of it probably was,
23 Total Beta, which was developed by Professor 23 part of it was not. I don't know that I can sort

24 Aswath Damodaran out of New York University. 24  thatout. I think the first portion of it was.

25 Q. Now, how is Butler Pinkerton used in 25 I think the question, ladies and
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1 gentlemen, was how the Butler Pinkerton model was 1 fact, in cases and projected lost profits; right?

2 used to determine that Mr. Wilhoite's 23 percent 2 A. That's right, on a particular product

3 discount rate was too low. I think we started off 3 line I'm thinking of, yes.

4 responsive and then, perhaps, drifted off. So 4 Q. That would be the PMG case?

5 TI'llinstruct you to disregard any portion of the 5 A. That's right.

6 response that did not address how the Butler 6 Q. And that was a start-up, and it hadn't

7 Pinkerton model was used to critique the discount 7 started, and it was run out of business,

8 rate used by Mr. Wilhoite. 8 apparently? Right?

9 BY MR. BANDUCCL: 9 A. The product line under consideration, I
10 Q. Just a few more questions, Mr. Butler. 10 think, was new, but the company existed.
11  If Boise County killed the Alamar project before 1 Q. The product line that was under
12 it got started, is it fair for Boise County to 12 consideration in your analysis was a new product?
13 argue that because the company never got started 13 A. Yes.
14  its damages are, therefore, speculative? 14 Q. And so you had to evaluate the lost
15 A. I'm not sure if that's a legal 15 profits into the future of a product that had not
16 conclusion or not. I mean, I can tell you any 16  yet hit the market?
17 time there's a prerevenue company and we're 17 A. Yes. And I used a substantial discount
18 projecting into the future, almost by definition, 18 rate to doit.
19 the projections are speculative. 19 Q. You don't remember what it is, do you?
20 Q Well, but that's what appraisers do, 20 A. At the time of my deposition, I didn't,
21 don't they? 21 butl--
22 A. Yes. We do it all the time. 22 Q. You do now?
23 Q. And you've done it? 23 A. I'min the ballpark. I didn't know we
24 A. Yes. 24 were going to get into this, but it's -- it's
25 Q. You've taken prerevenue companies, in 25 substantial.
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1 MR. BANDUCCI: Excuse me, Your Honor. This | 1 counsel had to examine the witness until today.

2 is-—-Iwant to approach. 2 Go ahead and proceed.

3 THE COURT: All right. 3 MR. BANDUCCI: Thank you, Your Honor.

4 (Sidebar commences as follows:) 4 BY MR. BANDUCCI:

5 MR. BANDUCCI: We have quite an advocateon | 5 Q. Would you agree with me, sir, that if

6 the stand. He testified he does not know what 6 Boise County violated the Fair Housing Act and

7 the -- he did not know what that discount -- 7 thatkilled the project, that Alamar has sustained

8 THE COURT: At the deposition? 8 some damage?

9 MR. BANDUCCI: Yes. 9 MR. HOWELL: Objection, Your Honor. Legal
10 THE COURT: Well, then let's cut him off and 10 conclusion.
11 leave it at that. 11 THE COURT: I'm sorry? Just a moment. I
12 Just a second. Mr. Howell. 12 was actually making a note to myself, and I wasn't
13 MR. HOWELL: That's fine. But he opened the 13 listening as carefully to the question as I should
14 door. 14 have been.
15 THE COURT: Well, he did, but I'm going to 15 I think it's unduly argumentative. I
16 closeit. So we don't need to go any further. 16 think if it was rephrased, that if the jury
17 All right? 17 determines --
18 (Sidebar concluded.) 18 MR. BANDUCCI: Yes. I'll ask it that way.
19 THE COURT: I'm going to strike the last few 19 BY MR. BANDUCCI:
20 questions and answers concerning the discount rate 20 Q. If this jury determines that Boise
21 used. If it was not identified at the deposition, 21 County violated the Fair Housing Act and prevented
22 then I think that, as a matter of fairness, we 22  the project from going forward, would you agree
23 won't allow the witness to get into any 23 with me that Alamar has sustained some damage?
24  information that he obtained since the deposition 24 A. 1t's possible.
25 was taken, since that was the last opportunity 25 Q. And you're not telling this jury how
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1 much; correct? 1 appraisals, I should say. Is that right?
2 A. That's right. 2 A. Yes.
3 MR. BANDUCCI: Thank you. 3 Q. Okay. Now, you, as Mr. Banducci has
4 THE COURT: Mr. Howell? 4 pointed out, you did not perform an appraisal of
5 MR. HOWELL: Thank you, Your Honor. 5 the Alamar Ranch project; correct?
6 REDIRECT EXAMINATION 6 A. 1did not.
7 BY MR. HOWELL: 7 Q. Okay. So is it -- well, were the
8 Q. Mr. Butler, you were asked questions 8 statements that Mr. Banducci made taken out of
9 about the Butler Pinkerton Calculator and some 9 context?
10  criticisms with respect to it. Are there positive 10 A. I think so. I was asked only to
11 reviews pertaining to the Butler Pinkerton 11 comment on Mr. Wilhoite's report and not render
12 Calculator? 12 any alleged damages figure.
13 A. The positive responses far outnumber 13 Q. Okay. Is there anything that you've
14 the negative feedback. It has been endorsed with 14 done or that makes that unethical or in violation
15 positive testimonials by no less than six 15 of some codes or standards in your business?
16 professors of finance, Ph.D.s., the theory behind 16 A. No.
17 the technique is copacetic with modern portfolio 17 Q. In your deposition -- you were asked
18 theory. Itis a solid, major advancement for the 18 questions by Mr. Banducci about your deposition,
19 business valuation industry despite some naysayers |19 and he brought up the fact that it wasn't until
20 out there who are confused, misguided, and/or do 20 later on, much later on in your deposition, that
21 not want to adopt change. 21 you talked about the number 35. Do you remember
22 Q. Okay. Now, with respect to the -- you 22 that testimony?
23 were asked questions about the Code of Ethics by 23 A. Yes.
24 Mr. Banducci. And there are questions pertaining 24 Q. Okay. And do you have your deposition
25 to the rules applicable to appraisers -- or 25 in front of you there?
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1 A. Yes. 1 RECROSS-EXAMINATION
2 Q. If you would turn the page - well, 2 BY MR. BANDUCCI:
3 actually, Mr. Banducci asked you -- I think the 3 Q. At page 23 of your deposition you were
4 question was -- he started asking you about the 4 talking about a discount rate -- let's just go to
5 number on page 19, and if you could look at page 5 page 22 -- Kathy --
6 No. 23 of your deposition -- 6 MS. SAVELL: I'm sorry.
7 A. Okay. I'm at 23. 7 BY MR. BANDUCCI:
8 Q. Okay. And does that page refresh your 8 Q. 22, line 21. At line 21 I said, "All
9 recollection as to how soon after Mr. Banducci's 9 right" -- page 24. I'm sorry.
10 question you talked about the number 35? 10 THE COURT: The jury monitor is off.
11 A. Yes, it does. I first brought it to 11  BY MR. BANDUCCI:
12 his attention at page 23, not, I guess, page 152. 12 Q. I apologize. 24, line 21. I said,
13 Q. Okay. And then the next opportunity 13 "Allright. In reviewing Mr. Wilhoite's discount
14 you had to talk about it was -- because 14 rate, you used the Butler Pinkerton model;
15 Mr. Banducci was asking the questions, wasn't 15 correct?
16 until page 152; is that right? 16 "True.
17 A. Il take your word for it. 17 "All right. And I suspect that you
18 MR. HOWELL: Okay. 18 used the Butler Pinkerton model to criticize
19 MR. BANDUCCI: Very quickly -- 19 Mr. Wilhoite's report -- discount rate; correct?
20 THE COURT: Are you done? 20 "That was one of the methods I used to
21 MR. HOWELL: No. 21 criticize him, yes.
22 MR. BANDUCCI: Oh, I'm sorry. 22 "Fair enough. Now, let's talk about
23 MR. HOWELL: That's all I have, Your Honor. |23 the Butler Pinkerton model."
24 THE COURT: Now, Mr. Banducci. 24 And we go from there, and I think --
25 MR. BANDUCCI: Sorry about that. 25 excuse me.
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1 Let's start again, Kathy. I apologize. 1 appraiser's obligations; correct?
2 I apologize, Your Honor, ladies and 2 A. True.
3 gentlemen. [ started at the wrong page. 3 Q. And an appraiser -- and you were --
4 Page 22, line 24. 4 according to your testimony here, are you acting
5 "Well, we've talked about the fact that 5 asan appraiser?
6 you did not calculate what you deemed to be the 6 A. I'm acting as an appraiser, financial
7 appropriate discount rate for Alamar. 7 analyst. I don't know if you want to split hairs
8 "Correct. 8 here.
9 "You've already testified to that. 9 Q. No, I I think it's an important hair
10 "Answer: I did not calculate it. In 10 to split, sir. Are you acting as an appraiser?
11 general terms I have stated in my report that it 11 A. I'm using all my education and
12 would have a venture capital-like return. 12 experience as a financial analyst. And, you know,
13 "Question: And does that, in your 13  if you want me to admit that I'm a business
14 mind, translate to a particular number for a 14  appraiser, I'm a business appraiser. I don't see
15 discount rate? 15 the relevant distinguishing --
16 "Answer: It translates to a range. 16 Q. Well, the reason I ask you that is
17 "Okay. What's that range? 17 because I thought we agreed that the Code of
18 "Probably, anywhere between 35 and 55 18  Ethics applies to appraisers?
19 or 60 percent." 19 A. It does, but I didn't appraise the
20 That's where you first mentioned 20 business.
21 35 percent as a part of this range that we talked 21 Q. Well, but I think we looked at the Code
22 about; right? 22 of Ethics. It doesn't say that you have to be
23 A. Correct. 23 doing an appraisal to be covered by the Code of
24 Q Okay. Now, as to the Code of Ethics, 24 Ethics, and I think you testified to that, didn't
25 what I showed you on the projector was an 25 you?
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1 A. Why don't we look at that again. 1 rate.
2 Q. Let's ook at page 10, 4.3. 2 MR. BANDUCCI: That's all I have.
3 Let's blow it up. 3 THE COURT: All right. Anything else,
4 It says, "When an appraiser is engaged 4  Mr. Howell?
5 by one of the parties in a controversy, it is 5 MR. HOWELL: No, Your Honor. Thank you.
6 unethical for the appraiser to suppress any facts, 6 THE COURT: All right. Mr. Butler, you may
7 data, or opinions which are adverse to the case 7 step down. Thank you.
8 his client is trying to establish; or to 8 Call your next witness.
9 overemphasize any facts, data, or opinions which 9 MR. BRASSEY: Fred Lawson.
10 are favorable to his client's case; or in any 10 MR. HOWELL: I'll go get him.
11 other particulars to become an advocate. Itis 11 THE COURT: Yes, if you would.
12 the appraiser's obligation to present the data, 12 We're probably going to take about a
13  analysis, and value without bias, regardless of 13 short ten-minute break here in the next ten
14  the effect of such unbiased presentation on his 14 minutes or so.
15 client's case." 15 MR. BRASSEY: Do you want to just do it now,
16 Do you see that? 16  Your Honor?
17 A. 1do. And I fail to see how I violated 17 THE COURT: I suppose we could even take it
18 that. 18 now, if that would be preferable.
19 Q. Well, my question -- it does apply to 19 MR. BRASSEY: That would be fine.
20 you? 20 THE COURT: Again, our timing is completely
21 A. 1t does. But how did I violate it? 21 discombobulated. It's a new word for the jury.
22 Q. I'm going to ask you - I'll ask you 22 At least, they tell me it may not be a real word,
23 the next question. Did you give this jury a 23 butitisin my court, I guess.
24 value? 24 For just ten minutes. We'll just take
25 A. 1gave the jury a value of the discount 25 ashort recess. You're subject to the same
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1 admonition of the court. And we will hold this to 1 Q. Mr. Lawson, you were here before?

2 tenminutes. So, please, don't leave the building 2 A. Yes.

3 or otherwise make yourself not available. We'll 3 Q. I assume you remember that?

4 bein recess. 4 A. Yes.

5 (Recess.) 5 Q. Okay. I'd like to have you tell the

6 (Jury present.) 6 jury a little bit about yourself. Tell them about

7 THE COURT: I believe you had called or 7 your educational background. Where did you grow

8 announced the name of your next witness. 8 up and go to high school?

9 MR. BRASSEY: Fred Lawson, Your Honor. 9 A. I wasbom in Knoxville, Tennessee. My
10 THE COURT: Mr. Lawson, I don't recall if we 10 dad was a coal miner. About seven years old I
11 released you. I think maybe we did, so I'm going 11 moved to Detroit. From there he got tired of
12 to have you resworn. If you'll step before 12 working in the auto industry. We moved to
13 Ms. Gearhart, she will place you under oath and 13 California. I went to school mostly in
14  then direct you from there. 14 California. Graduated from high school in
15 FRED H. LAWSON, 15 Washington High School in L. A. Had some college
16 having been first duly sworn to tell the whole 16  after the Army.

17 truth, testified as follows: 17 Q. Okay. I take it you went into the
18 THE CLERK: Please state your complete name |18 Army?
19 and spell your last name for the record. 19 A. Yes, 1did.
20 THE WITNESS: Fred H. Lawson, L-A-W-5-O-N. | 20 Q. And how long were you in the Army?
21 THE COURT: You may inquire of the witness, 21 A. Three years, eight months. I got an
22  Mr. Brassey. 22 early out to go to college.
23 MR. BRASSEY: Thank you, Your Honor. 23 Q. Okay. And were you honorably
24 DIRECT EXAMINATION 24 discharged?
25 BY MR. BRASSEY: 25 A. Yes.
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1 Q. Okay. Did you then go to work? 1 A. Yes,1do.

2 A. Yes. I went to work. They wanted me 2 Q. And in Lowman?

3 to go back to work for Honeywell, but it was kind 3 A. Yes.

4 of aboring job. I went to work for North 4 Q. How did you get from California to

5 American Rockwell. We worked on the Apollo, the 5 Lowman?

6 one that went to the moon, the one that burnt up. 6 A. Ilike to hunt, so me and my son and a

7 Q. Okay. What was your job? What did you 7 few of my friends picked a place. We looked out

8 do? Iwant to have you tell the jury a little bit 8 innowhere to go hunting, and it was in Idaho.

9 about yourself. 9 And ended up, through the back country, coming
10 A. I worked on the command at North 10 into Lowman, met some friends. After I retired,
11 American Aviation. I worked on the command 11 the place that I own now had burnt down, in the
12 module, the space module, the ones that the 12 fire of '89, and I bought that and rebuilt it. We
13 astronauts were in. I worked there for about 13 have a hot springs resort in Lowman, motel, gas
14  three years. Then I went to work for IBM. 14  station, restaurant, RV court, swimming pool, hot
15 Q. What did you do for IBM? 15 springs.

16 A. Irepaired anything and everything that 16 Q. Itake it you get to do a lot of odd

17  they could put on IBM computers. 17  jobs, so to speak?

18 Q. Okay. And how long did you work for 18 A. 1do all the jobs.

19 IBM? 19 Q. Okay. And is that located on -- what's

20 A. Thirty years. 20 the highway? Is that from Garden Valley to

21 Q. And was that in California? 21 Stanley?

22 A. Tt was all in California, some in 22 A. The one through Garden Valley is a

23 Washington. 23 different highway than the one to Stanley. The

24 Q. Okay. How did you -- you now reside in 24 onein Garden Valley is Highway 17. The one that
25 Idaho; is that correct? 25 goes to Stanley is Highway 21. We're about
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1 three-and-a-half miles from the junction of 1 Commissioners were involved in, in January of
2 Highway 17 and 21 on 21. 2 2008, on January 28, 2008, and March 10, 2008,
3 Q. Okay. And that's where you currently 3 with the deliberation hearing, were you chairman
4 reside? 4 of the Board of County Commissioners?
5 A. That's where the business is. I live 5 A. Yes, I was.
6 four miles from there. 6 Q. And we've put up on the screen the --
7 Q. Okay. And are you married? 7 what's marked for identification as Plaintiffs'
8 A. Yes. 8  Exhibit 1000, the Boise County Zoning and
9 Q. And do you have -- you mentioned a son. 9 Development Ordinance. I assume you've seen this
10 How many children do you have? 10 before?
11 A. I have two. My son is a fire 11 A. Yes, I have. Many times.
12 lieutenant in Tacoma, Washington; and my daughter | 12 MR. BRASSEY: Okay.
13  is an R.N. in Monterey, Carmel, California. 13 Pat can we turn -- and I think it's
14 Q. Okay. And at some point in time you 14 page 58. I may have a slightly different version
15 ran to be county commissioner; is that right? 15  of this. I'm looking for Section 10. There we
16 A. Yes. 16 go. I'm sorry, Pat. I think it was back on
17 Q. And at the time of the events 17  the--
18 surrounding this case, you were a commissioner? 18 BY MR. BRASSEY:
19 A. Yes. 19 Q Down at the bottom, can you see that,
20 Q. Okay. 20 Mr. Lawson? It says "Chapter 10"?
21 MR. BRASSEY: Can we show or putup --and |21 A. Yes.
22 it's been admitted, Your Honor -- Exhibit 1000. 22 Q. Okay. Let's go to the next page.
23 BY MR. BRASSEY: 23 Mr. Lawson, this is part of the zoning
24 Q. And Mr. Lawson, at the time of the 24  ordinance that has been discussed a fair amount --
25 Alamar hearings that the Board of County 25 well, a lot in this case, and this has to do with
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1 Commission appeals; is that correct? 1 Dbefore the Alamar Ranch matter that a variety of
2 A. Yes, it does. 2 matters had come before the Board of County
3 Q. Okay. Now, in this case, the jury has 3 Commissioners when you were commissioner that
4 heard that the -- at Planning and Zoning it was a 4 required a decision of some kind by your
5 three-three tie, deemed to be a denial, and then 5 Commission, by the three of you?
6 Alamar appealed to the Board of County 6 A. Yes, many times.
7 Commissioners. Is that correct? 7 Q. And let me ask you this: When
8 A. Yes. 8 applications, such as a CUP application or appeal,
9 Q. And is this process or what's set out 9 or other applications, planned unit development
10 here in Section 10.10-3, the process that is 10 application, reached the level of the Board of
11 followed in an appeal, so far as you're aware? 11 County Commissioners, did you participate in a
12 A. Ionly have 10-2 here. There we go. 12 variety of decisions?
13 MR. BRASSEY: Can we blow up the top? 13 A. Yes.
14 THE WITNESS: Yes. 14 Q. And when those decisions were made --
15 BY MR. BRASSEY: 15 well, strike that.
16 Q That's 10-3; correct? 16 In this case, the Alamar case, do you
17 A. Right. 17  recall that the decision in this matter indicates
18 Q. Okay. AndTassume -- and when did you |18 the written decision that it's a final decision?
19 first become a commissioner? 19 A. Yes, it's final.
20 A. January -- well, I was elected in '02 20 Q. Is that unusual?
21 and became a commissioner in '03. 21 A. No.
22 Q. Okay. And the Alamar Ranch appeal was |22 Q. And tell the jury what you mean by
23 in 2008; correct? 23 that, that it would be a final decision.
24 A. Yes. 24 A. Every decision, we could either amend
25 Q. Okay. So would it be fair to say that 25 them, modify them, delay them, or make a final
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1 decision on them. 1 that Mr. Oaas may have in Boise County, excluding
2 Q. Okay. If you delay it, are you making 2 Alamar Ranch, do you know if, with regard, for
3 adecision? Well, strike that. 3 example, South Fork Landing, Mr. Oaas or someone
4 Let me ask you a little better 4 on behalf of South Fork Landing has come back to
5 question. 5 the Commission to ask to amend findings? Has that
6 If a decision is rendered by your 6 ever occurred, that you're aware of?
7 commission, were those decisions final? 7 A. South Fork Landing, yes.
8 A. Yes. 8 Q. Has Mr. Oaas ever appeared personally
9 Q. So is it unusual that the decision in 9 in front of your Commission when you were on the
10 this case, the Alamar case, was final? 10 Commission? Do you remember?
11 A. It was final. 11 A. Yes.
12 Q. Is that unusual? 12 MR. BRASSEY: Okay.
13 A. No. 13 Your Honor, just kind of for
14 Q. Mr. Lawson, with regard to your work 14  housekeeping, and not for purposes of this
15 and experience on the Commission, when the 15 question, but I'd like to move for the admission
16 Commission, the Board of County Commissioners, 16  of Defendant's 2005, which is the Planning and
17 entered decisions that would indicate they were 17  Zoning record, and 2013, which, I believe, is the
18 final, did applicants ever come back in front of 18 record from the Board of County Commissioners
19 you? 19 appeal.
20 A. Yes, many times. 20 THE COURT: 2013, did you say?
21 Q. Do you remember whether -- do you know | 21 MR. BRASSEY: Correct.
22 Mr. Oaas? 22 THE COURT: Is there any objection?
23 A. On, yes, I've had lunch with him a 23 MR. WOODARD: Just a second, Your Honor.
24 couple of times. 24 MR. BRASSEY: Your Honor, I don't think
25 Q. Okay. And with regard to any projects 25 there's any objection that their records are
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1 authentic. 1 THE COURT: Well, that's why I'm asking. I
2 THE COURT: Ijust need to know if there is 2 know it's de novo, and I'm asking -- well, you
3 an objection, what it is. 3 know, I suppose we can establish with this witness
4 MR. BANDUCCI: Your Honor, I'm not going to | 4 whatitis--
5 be doing cross on here, but I just understood from 5 MR. BANDUCCI: Your Honor, it's part of the
6 Ms. Savell that what they've offered is -- in 6 record --
7 terms of volume of documents, is like 700 pages 7 THE COURT: Counsel, unless it was part --
8 short of what we have in our version of the same 8 since it was a de novo review, unless it was made
9 exhibit, first. 9 part of the record before the Board of County
10 And, second, I don't think that the 10 Commissioners, I don't know that it has any
11 P & Zrecord has been -- it's been demonstrated 11 relevance.
12  that it was used or relied upon by the Commission 12 Now, if a particular Board member
13  in making its addition. 13 testifies that he referred to it and asked for it
14 MR. BRASSEY: Well, first of all, 14 and considered it, then that would make it
15 Your Honor, it -- issues at Planning and Zoning 15 relevant.
16 were discussed in the March 10, 2008, 16 MR. WOODARD: Your Honor, I believe his
17  deliberation, and the memorandum decision and 17 testimony last time was that Patti Burke did not
18 order that's been entered in this case refers to 18 provide him with that record, and he did not
19 Planning and Zoning, and it was part of this 19 review it.
20 process because it's part of the appeal record. 20 THE COURT: Well, I don't know. I'm just
21 THE COURT: Counsel, is it agreed that it 21 laying out what the foundation would need to be
22 was part of the record before the Board of County 22 for that to come in. If there's a particular
23 Commissioners? 23 document among those which the witness did review,
24 MR. BANDUCCI: It's a de novo. It'sa 24  then I think that's a different matter, as well.
25 denovo, Your Honor. 25 MR. BRASSEY: Let me ask this question.
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1 BY MR.BRASSEY: 1 record suggests that it was considered by the
2 Q Mr. Lawson, do you know whether as part 2 decisionmaker. And that's what, I think, is
3 of the appeal process the record from Planning and 3 missing here. If you can establish that, then the
4 Zoning is made part of the appeal process? In 4 exhibit will come in.
5 other words, part of the appeal documentation? 5 BY MR. BRASSEY:
6 A. We never got anything directly from 6 Q. Mr. Lawson, let me ask you this: When
7 Patti Burke. Everything came -- 7 an appeal like this was made -- or when this
8 Q. I'm sorry. Go ahead. 8 appeal was made, do you know if the record, the
9 A. Everything came through Tim McNeese. 9 exhibits from Planning and Zoning, were included
10 Q. Okay. It doesn't matter to me who it 10 in the appeal exhibits that were available to the
11 came from. Here's my question - 11 Board of County Commissioners?
12 And, Your Honor, I'd point out the two 12 A. I'm sure it was. You know, we had to
13 Planning and Zoning hearing transcripts have been 13 know why it was denied or approved.
14  entered into the record. 14 Q. And would those have been available to
15 THE COURT: Iunderstand that, but there may |15 you?
16 have been other reasons for that. What I'm trying 16 A. Yes.
17  to establish here is was this something that the 17 Q. As you sit here today, do you remember
18 Board of County Commissioners actually relied 18 precisely what part of the record you did or
19 upon, particularly given what I suspect is a 19 didn'tlook at? In other words -- well, strike
20 rather large volume of documents for the jury to 20 that. Let me ask a little different question.
21 have to plow through. 21 Do you believe you would have
22 MR. BRASSEY: It is, Judge, but our position 22  considered or at least looked at parts of the
23 isit's part of the record. I'll try to lay that 23 Planning and Zoning record that was provided?
24 foundation with Mr. Lawson. 24 A. Yes.
25 THE COURT: But for it to be part of the 25 THE COURT: Counsel, let's make sure we're
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1 talking -- by "record," I assume you're referring 1 Q. As you sit here today, can you tell the
2 toevery exhibit, every document that was 2 jury exactly what documents are in that record or
3 submitted to the Planning and Zoning office and 3 exactly what you might have reviewed?
4 reviewed by the Planning and Zoning Commission, 4 A. No, Ican't. You know, there was so
5 not just their decision and not just the 5 many documents there, I can't tell you. It's been
6 transcript of their hearing. 6 four years.
7 MR. BRASSEY: Correct, Your Honor. 7 Q. Okay. Do you believe you would have
8 THE COURT: Okay. Now, did you understand | 8 reviewed any of the documents from Planning and
9 the question that way? 9 Zoning?
10 THE WITNESS: Yes. 10 A. Yes.
11 THE COURT: All right. 11 MR. BRASSEY: Okay. Your Honor, they're
12 BY MR. BRASSEY: 12 referred to in the decision and order that the
13 Q. Mr. Lawson, with regard to whether that 13  witness and the other commissioners signed, and I
14 was available, the Planning and Zoning record, 14 think it's fair for the jury to see what the
15 meaning the exhibits, the Planning and Zoning 15 record was. And I don't think the witness has to
16 Commissioner's decision that's been discussed 16 remember every document he looked at.
17  here, and excluding the transcripts for a minute, 17 THE COURT: All right. Mr. Woodard?
18 were those made available to the three of you 18 MR. WOODARD: Your Honor, a few things,
19 commissioners? 19 first, he can't remember even looking at any
20 A. I'm sure they were. You know, I can't 20 specific document. I mean, I agree that he
21 tell you exactly what I seen, but, yes. 21 doesn't have to remember every document, but he
22 Q. All right. Do you believe they were? 22 can't remember looking at one of them. And I
23 A. Yes. 23  think that's where the problem is.
24 Q. Asyou -- are they pretty thick? 24 And, you know, if I can voir dire him,
25 A. Oh, yes. 25 we can also establish that in this deposition he
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1 said that he didn't do that, that Patti Burke 1 appeal process with Alamar Ranch?
2 wouldn't lay that kind of paper on them. 2 A. Yes.
3 THE WITNESS: Whether it came through -- 3 MR. BRASSEY: Your Honor, I'd move for the
4 THE COURT: Well, just a moment. I think 4 admission.
5 what the witness is going to indicate is that he 5 THE COURT: Do you wish to inquire in aid of
6 thinks it may have come from Mr. McNeese rather 6 an objection?
7 than Ms. Burke. 7 MR. WOODARD: Sure.
8 MR. WOODARD: Yeah, but that's not what 8 VOIR DIRE EXAMINATION
9 he's--well, I can -- 9 BY MR. WOODARD:
10 THE COURT: Well, go ahead and ask. Do you 10 Q. First, Mr. Lawson, I think you
11  want to voir dire? 11 testified that you didn't write the decision and
12 MR. BRASSEY: Let me ask one more question 12 order that was entered by the Board of County
13 first, Judge. 13 Commissioners; correct?
14 THE COURT: Yes. 14 A. No, we don't -- we don't write them,
15 BY MR. BRASSEY: 15 no.
16 Q. Mr. Lawson, do you know if the record 16 Q. Okay. So you didn't look at any
17 comes from Planning and Zoning or the clerk of the 17 documents in preparing that decision; correct?
18 court? Do you know? On an appeal? 18 A. We "didn't look at any documents"? I
19 A. Everything usually comes through the 19 don't understand what the question --
20 clerk, you know. They don't just come in with -- 20 Q. Well, in the preparation of that
21 you know, Patti doesn't give us something and -- 21 decision, you, yourself, personally, did not look
22 any of the other people that work in the office. 22 at any documents that were admitted to Planning
23 You know, it all comes through the clerk. 23 and Zoning during the Planning and Zoning
24 Q. And do you believe you would have seen 24  hearings?
25 that record at the time -- at some time during the 25 A. During the Planning and Zoning? This
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1 was after Planning and Zoning. 1 answering my question. I'm not talking about the
2 Q. Tunderstand that. Please listen to my 2 conditions. All I'm saying is you prepared a
3 question. 3 decision, and Mr. McNeese prepared it for you, but
4 There were documents that were admitted 4 you signed off on it. I'm asking did you,
5 Dbefore Planning and Zoning during the Planning and 5 personally, refer to any documents that were
6 Zoning hearings; right? There's a record before 6 admitted before the Planning and Zoning Commission
7 Planning and Zoning? 7 inrendering that decision?
8 A. Right. Yep. 8 A. Yes.
9 Q. Okay. When this decision and order was 9 Q. Okay. What documents?
10  written, you didn't refer to any of those 10 A. Pull one specific out of there or?
11 documents in coming up with that decision; 11 Q. Yeah. If you can think of one out of
12 correct? 12 the many.
13 A. We had everything there. You know, 13 A. We had the comp plan that we referred
14  whether -- 14  toin there. The Planning and Zoning information
15 Q. I'm asking you about the written 15 that we got through the clerk. As far as giving
16 decision. You didn't write it? 16 you a title on a document, I can't do that. I
17 A. 1didn't write it, no. 17 don't--
18 Q. Did you look at specific documents and 18 Q. It's fair to say that you reviewed the
19 tell Mr. McNeese, put this in the decision from 19 Planning and Zoning decision and order; correct?
20 this document? 20 A. Yes.
21 A. There were 21, 22 restrictions, I guess 21 MR. WOODARD: Okay.
22 you would say, and we added what we thought needed | 22 THE COURT: Counsel, let me -- let me just
23  to go in there. As far as writing it, no, we did 23 lay out my concern. It strikes me that the --
24 not write it. 24  that an adequate foundation has been laid in terms
25 Q. Okay. Please, you're not -- you're not 25 of establishing that it was available to the
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1 Board, but to simply put in what could be 1 THE COURT: All right.
2 thousands of pages -- I don't know how big it is, 2 MR. WOODARD: Your Honor, if I may voir dire
3 but I know, from my own experience, that it 3  because I can get to --
4 wouldn't surprise me if it was several thousand 4 THE COURT: Very briefly.
5 pages -- to put that all into evidence without 5 BY MR. WOODARD:
6 some foundation that a particular document was 6 Q. Mr. Lawson, in your deposition you were
7 reviewed by this witness or that a particular 7 asked, "So your understanding of what was decided
8 document somehow affected the decision-making 8 by the Planning and Zoning Commission is what's
9 process in some way, I'm not sure that the 9 contained in Exhibit 5." And I'll represent to
10 relevance of the P & Z record has really been 10  you Exhibit 5 was the decision and order.
11 established in its entirety. 1 MR. BANDUCCI: 1088.
12 MR. BRASSEY: Your Honor, the Planning and 12 THE COURT: What page are you on?
13 Zoning record, the witness has testified, is part 13 MR. WOODARD: Which is now 1088. I'm on
14  of the appeal record. It's discussed in the 14  page 36. Istarted with line 4.
15 deliberations. On page 31, Peter Crabb issued a 15 BY MR. WOODARD:
16 report that's in the Planning and Zoning record. 16 Q. And you say, "Yeah. Yes, I mean."
17 THE COURT: And Mr. Crabb's report, since 17 And then in line 15 you say, "Okay.
18 there's a reference to it, would seem to be 18 And I take it from that, then, that you didn't
19 something that would be relevant, and I can 19 plow through the pages of testimony that were
20 certainly admit that portion of it. 20 taken at Planning and Zoning?
21 MR. BRASSEY: Your Honor, it seems to me the 21 "No, not that I remember.
22 jury ought to be able to see the record that was 22 "Okay. Do you know whether or not
23 in front of the commissioners. And if Mr. Lawson 23 anyone from Boise County made the testimony
24  can't remember a specific document, he would have 24 available to you, as a decisionmaker?
25 seen it at the time. 25 "Not that I remembered, no. It seems
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1 to me like they would have had a lot of stacks of 1 testifies, "l had the P & Z Commission record
2 paper, and Patti is not the type of person to put 2 before me; I did look at this document and this
3 that upon you like that." 3 document; I was aware of it or I was aware of it
4 Was that your testimony? 4 insome way," then I think that portion of the
5 A. Yeah. That's what I said. But like I 5 record comes in.
6 say, everything came through the clerk. 6 But I don't know that we can put a
7 MR. BRASSEY: Your Honor, the record is 7 1,000 or 2,000 pages of a record which is on a
8 referred to in deliberations. Ijust want the 8 discretionary de novo review and then allow the
9 jury to be able to see what the commissioners had. 9 jury to deal with it as they will, even if the
10 THE COURT: Well, all right. Counsel, if it 10 jury -- the decisionmakers may have never even
11 were not a de novo review, I would completely 11 considered it or been aware that it existed in the
12 agree, because at that point, the Commission had a 12 record. If they were aware it existed in the
13  duty -- if it was not de novo, the Commission 13 record and you can lay that foundation through
14  would have a duty to review all portions of the 14  Mr. Lawson, then it clearly would come in.
15 record before the Planning and Zoning Commission. 15 MR. BRASSEY: For each document?
16 But where it's a de novo review, unless 16 THE COURT: For any portion of the record.
17  the ordinance or, perhaps, if -- if the witness 17 Imean, there must be something specific you want
18 testifies that, in fact, that is the practice that 18 to address, and if it's --
19 they review all aspects of the P & Z record, even 19 MR. BRASSEY: Your Honor, I don't want to
20 though itis a de novo review, the fact that it's 20 say too much. Ijust want the jury to have the
21 available to them to review is not the same as the 21 record, because the record's part -- well, let me
22 fact that they did review it and it had some 22  ask this:
23 impact on their decision. 23 Mr. Lawson --
24 If a witness, whether it's Mr. Lawson 24 THE COURT: If you want to establish that
25 or Ms. Zimmer or any other decisionmaker, 25 there were ten Bankers Boxes full of documents
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1 that were part of the record, and he can identify 1 four years, and there was a lot of documents in
2 what he knows was in the record, that's fine. I 2 there.
3 think that's relevant just in terms of the volume 3 Q. Well, it was two years ago; right?
4 of data. 4 A. Yeah.
5 MR. BRASSEY: But, Your Honor, we have 5 MR. BRASSEY: Okay.
6 records from the appeal in front of the Board that 6 Your Honor, I'm going to offer it. I
7 are in that nobody has testified about that the 7 understand the court's ruling.
8 jury-- 8 THE COURT: Well, Mr. Lawson, was it the
9 THE COURT: Well, apparently, nobody 9 Commission's practice, in this appeal and other
10 objected or I would have made the same ruling. 10 appeals, to routinely review all aspects of the
11 CONTINUED DIRECT EXAMINATION 11 P & Zrecord on an appeal from an approval or
12 BY MR. BRASSEY: 12 denial of a conditional use permit?
13 Q. Mr. Lawson -- and maybe I've asked 13 THE WITNESS: Yes.
14  this -- and, Your Honor, I apologize if I have. 14 THE COURT: That you would actually review
15 THE COURT: Go ahead. I'll give you some 15 the P & Z record?
16 leeway. 16 THE WITNESS: Yes.
17 BY MR. BRASSEY: 17 MR. WOODARD: That contradicts his prior
18 Q. Is it your belief that the records from 18 testimony, Your Honor.
19 Planning and Zoning were part of the de novo 19 THE COURT: Now, by "review," I mean,
20 appeal? 20 someone would actually peruse it, read it, look
21 A. Yes. 21 for things of relevance.
22 Q I take it, as you sit here, you can't 22 THE WITNESS: Okay.
23 identify for the jury any particular documents you 23 THE COURT: Well, I don't know what use is
24 referred to? 24 going to be made of it. That's the problem,
25 A. No, I can't. Like I say, it's been 25 Mr. Brassey. If there is something remote that's
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1 buried in there that no one was even aware of 1 THE COURT: Well, those are definitely in.
2 until last night at midnight, and then we allow 2 MR. WOODARD: We stipulate. We don't have
3 thejury, with the argument of counsel, to make 3 an objection to that.
4 something of the exhibit that it's not, that's -- 4 THE COURT: Anything that was made part of
5 that's why I'm not sure why we can't just go 5 the record before the Board of County
6 through it and identify those portions that you 6 Commissioners, I will admit. And that would
7  think are relevant; we'll break it down into 7 include items that were -- the entire Planning and
8 subparts, and if the witness indicates he was 8 Zoning Commission record if it was admitted as an
9 aware of it, he reviewed it, then, as previously 9 exhibit before the Board of County Commissioners.
10 indicated, it will come in. 10 BY MR. BRASSEY:
11 MR. BRASSEY: I'll move on, Your Honor. But 11 Q Mr. Lawson, were the Planning and
12 with regard to 2013, I believe that's the record 12 Zoning records made part of an exhibit or part of
13 on appeal to the Board of County Commissioners. 13 the record in the de novo appeal?
14 And if it's already in, fine. ButI don't think 14 A. Yes.
15 itis. 15 THE COURT: With that foundation, I'll admit
16 MR. WOODARD: Idon't know what it is. 16 it. If the witness will identify that this --
17 THE COURT: It's listed as "Board of County 17  these are the documents that were admitted as part
18 Commissioners Exhibits, 1 through 50." Now, were 18 of the P & Z appeal, or somebody does. I don't
19 those admitted before the Board of County 19 care --
20 Commissioners in some way during their proceeding? | 20 MR. BANDUCCI: Your Honor, wouldn't you
21 BY MR.BRASSEY: 21 think that -- I mean, there's got to be a public
22 Q. Mr. Lawson, with regard to the exhibits 22 record.
23 on appeal that were new to the appeal de novo, 23 THE COURT: Mr. Banducci, I understand.
24  were those made available to the commissioners? 24  Mr. Woodard has to make the argument. Once we
25 A. Yes. 25 start--
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1 MR. BANDUCCI: All right, Your Honor. I 1 action of the Board of County Commissioners, then
2 apologize. 2 itis part of the Board's record, but this witness
3 THE COURT: -- we limit ourselves to one 3 will have to identify whatever the exhibit is that
4  attorney per side. 4 you have as being those items.
5 MR. BRASSEY: Your Honor, can I have just a 5 MR. BRASSEY: I want to make sure we're
6 minute? 6 square, Your Honor.
7 THE COURT: Yes. 7 THE COURT: I've indicated that whatever was
8 BY MR. BRASSEY: 8 the formal record before the Board of County
9 Q. Mr. Lawson, we may be -- when I say 9 Commissioners will be admitted. The question is
10 'record,” that may not translate to you. Let me 10 is Exhibit 2005 and 2013 part of those documents
11 ask this: With regard to the records, the 11 that were part of the P & Z record that were also,
12 documents that were used at Planning and Zoning, 12 then, made part of the Board of County
13  are they made available to the commissioners, 13 Commissioners record. And I don't know that, and
14 regardless of whether they're made an exhibit? 14 I've not heard that foundation.
15 A. Yes. 15 MR. BRASSEY: Maybe I can sort through this
16 MR. WOODARD: He already let it in. 16  with counsel, Judge. I'm going to move on.
17 MR. BRASSEY: Pardon? 17 MR. WOODARD: I think you need to ask those
18 MR. WOODARD: The judge admitted the 18 foundational questions. I'm not going to --
19 exhibit. 19 THE COURT: I'm sorry?
20 MR. BRASSEY: Your Honor, I'm sorry. Did 20 MR. BRASSEY: I didn't say you were going to
21 you admit it? 21 agree --
22 THE COURT: Iindicated that if, based upon 22 THE COURT: Go ahead, Mr. Brassey. Proceed.
23 the witness's testimony, that the entire record 23 BY MR. BRASSEY:
24 before the P & Z was admitted as part of the 24 Q. Mr. Lawson, here's what I need you to
25 record before the Board of County Commissioners by |25 do -- and if you remember, you need to tell me;
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1 and if you don't remember, tell me if you -- is it 1 Q. Mr. Lawson, when this -- when the
2 your belief that the records from Planning and 2 appeal was filed by Alamar Ranch to appeal the
3 Zoning, the exhibits that were presented, were 3 decision of Planning and Zoning, and up to the
4 made available to the commissioners as part of the 4  time of the hearings, and in the hearings, what
5 denovo appeal? 5 was your sense as to whether the matter before the
6 A. Yes. 6 Board of County Commissioners, the application,
7 Q. Okay. Mr. Lawson, with regard to you 7 would end up in litigation? What was your sense?
8 being located in Lowman, have you been involvedin | 8 A. I was quite sure it would, you know.
9 any kind of economic development or committees 9 MR. BRASSEY: Give me just a minute,
10 with regard to economic development? 10 Mr. Lawson.
11 A. For the six years I was commissioner, I 11 That's all I have.
12 was on the economic development committee for 12 Well, excuse me. I apologize, Judge.
13 north Boise County and Valley County. 13 THE COURT: Counsel, I might have you
14 Q. What did that mean? What did you do? 14  approach, and we can discuss this issue so I can
15 A. We tried to get economic development 15 clarify my ruling. Why don't you approach.
16 for Valley County, which we got a lot more than -- 16 (Sidebar commences as follows:)
17 you know, Tamarack and everything else, but we 17 THE COURT: Okay. Counsel, the point I'm
18 tried to get a lot more for Boise County because 18 trying to make is I think there has to be a
19 Boise County didn't really have anybody pushing as |19 difference between what is made part of the record
20 far as economic development for them. 20 and what is just simply available for the
21 Q. As part of the Commission, had Alamar 21 Commission to look at. If it was made available
22 Ranch had questions or concerns with regard to the 22 and a commissioner says, "Yes, I did look at it,"
23 memorandum decision and order, were they entitled |23 then I think that is relevant and would be
24 to come back to the Commission? 24 admitted.
25 A. Yes. 25 If it is made part of the record in

United States Courts, District of Idaho




1799

1800

1 some kind of formal action by the Board, either by 1 THE COURT: How are you going to prove that?
2 ordinance saying that these items will be part of 2 Do you have a witness you're going to call? The
3 the record on appeal, or otherwise, then the 3 clerk, the county clerk or --
4 commissioners are under an obligation to be aware 4 MR. BRASSEY: The county clerk -- I mean,
5 of -- now they may not always do that. 5 I'd have to call the county clerk. And my
6 For example, I see documents that I 6 recommendation would be if it turns out -- and,
7 don't admit, that means on appeal I'm not going to 7 John, stop me if you think I'm wrong -- but if it
8 be held responsible for a document that I may have 8 turns out they're just available and nobody looked
9 seen in ruling on an objection, but did not admit. 9 at them, Your Honor, then I tend to agree with
10 I'm only held responsible for what was admitted. 10 what you said. But my understanding -- and the
11  That's the distinction I was trying to make. 11  only reason --
12 MR. BRASSEY: We would do -- I apologize, 12 THE COURT: Okay. Well, then all you've got
13 Judge. 13 to dois lay that foundation, and then they're in,
14 THE COURT: Yes. 14 intotal. Just so we're clear, if they were
15 MR. BRASSEY: But I would be willing to do 15 admitted as part of the record before the county
16 this: My understanding is it's part of the 16 or if they were not admitted, but made available,
17 record. Now, if I'm wrong -- 17 and a commissioner actually looked at it and based
18 THE COURT: Before the Planning and Zoning? |18 their decision, in part or in whole, upon that,
19 MR. BRASSEY: My understanding is, Judge, 19 thenit's going to come in. If they were simply
20 the -- we got the binders from Planning and 20 made available and there is no testimony that
21 Zoning, and they come -- now if I'm wrong and they 21 anyone looked at it, then I think there's just not
22 aren't part of the record -- 22 enough of a connection there.
23 THE COURT: Well, I will tell you this -- 23 So, presumably, we're not finishing the
24 MR. BRASSEY: -- then I'll reconsider, 24  evidence today. You can call somebody tomorrow
25 because I don't want to -- 25 morning to either lay that foundation or not.
1801 1802
1 Now, I'm sorry -- Mr. -- and similar to 1 MR. BRASSEY: I'm done with him, Judge.
2 whatIsaid -- no, I let one attorney per motion. 2 MR. WOODARD: Okay.
3 MR. BRASSEY: Oh, I'm sorry. I think 3 MR. BRASSEY: I think he's laid the
4  Fred -- Mr. Lawson said, Judge, it's part of the 4 foundation. And my only concern, Judge, is if
5 record. What I don't want to run afoul of -- 5 there's doubt in your mind, I'm not going to try
6 MR. WOODARD: Well, he needs to see the 6 to admit something that -
7 exhibit and look at it -- 7 THE COURT: It's not a question of doubt in
8 THE COURT: That's what I'm saying. 8 my mind. I don't have to be persuaded. Again,
9 MR. WOODARD: -- and say it's part of -- 9 Rule -- not "again" -- Rule -- I think it's 901,
10 MR. BRASSEY: I don't want to run afoul, 10 says that the foundation necessary to admit an
11 Judge. I don't want to -- or put something in 11  exhibit is only that the -- that there is
12  that's not right. 12 sufficient evidence from which the finder of fact
13 THE COURT: The point I was making, and 13 can find that the evidence is what its proponent
14  that's exactly what Mr. Woodard just pointed out, 14 saysitis.
15 I was admitting the exhibit that he had described, 15 At this point you're almost there, but
16 but whether Exhibit 2005 and 2013 -- 16  this witness needs to look at Exhibit 2005, 2013
17 MR. WOODARD: Are those exhibits. 17 and say, "Yes, that's the P & Z record that I
18 THE COURT: -- are what he understood to be 18 thought was made part of the county commissioners
19 therecord, that's not been established yet. So 19 record."
20 he would need to get down and look at them and 20 MR. BRASSEY: I think 2013 is the appeal
21 say, "Yes, that's what I understood was the 21 record that you don't object -
22 record." 22 MR. WOODARD: We don't object to the appeal
23 Okay. Let's go ahead and move on. You 23 record.
24 understand the basis for my ruling, which is all I 24 THE COURT: So we can admit 2013?
25 wanted you up here for. 25 MR. WOODARD: Yeah, we can admit 2013.

United States Courts, District of Idaho




1803

1804

1 THE COURT: All right. 1 voluminous. But if you're not going to offer it,
2 MR. BRASSEY: And so the only question, 2 then we can move on.
3 then, is 2005. 3 MR. BRASSEY: That's all I have, Your Honor.
4 MR. WOODARD: Yeah, I mean, you just need to 4 THE COURT: Mr. Woodard?
5 show it to him and ask him a question. 5 MR. WOODARD: Thank you for showing me this,
6 MR. BRASSEY: And get a hard copy. 6 Your Honor.
7 THE COURT: Right. And let him take a look 7 Now, maybe the jury can actually see
8 atit. And if he can say that, then we're done. 8 me.
9 Okay? 9 CROSS-EXAMINATION
10 (Sidebar concluded.) 10 BY MR. WOODARD:
1 THE COURT: I will admit Exhibit 2013 at 11 Q. Mr. Lawson, I think you testified, just
12  this time. 12 aminute ago, that one of the things the
13 (Defendant's Exhibit No. 2013 13 commissioners can do is they can delay a
14 admitted.) 14  decision --
15 MR. BRASSEY: Your Honor, we may have 15 A. Yes.
16 already done it, but I don't think there's an 16 Q. --is that what you testified?
17  objection to Exhibit 2013 -- 17 A. Yes.
18 THE COURT: Ijust admitted it. 18 Q. Okay. So in this case what you could
19 MR. BRASSEY: -- which is the appeal record. 19 have done is you could have deliberated, you could
20 Do we have a physical copy, Judge, of 2005? 20 have talked about the conditions that you were
21 THE COURT: Is that quite voluminous or not, 21 thinking about imposing, and then you could have
22 Ms. Gearhart? 22 delayed the decision; correct?
23 MR. BRASSEY: Your Honor, I'm fine. At this 23 A. Yes.
24 time I'm not going to offer 2005. 24 Q. Okay. And now you also talked about
25 THE COURT: All right. Apparently, it is 25 that you were sure this was going to go into
1805 1806
1 litigation; right? And you were sure that this 1 you wanted a recess to discuss --
2 was going to go into litigation because you know 2 MR. BRASSEY: Your sense is correct,
3 that you reduced the number of residents to Alamar 3 Your Honor.
4 Ranch to 24 without any basis for doing so? 4 THE COURT: And Isaid I'd give you a short
5 A. Can I expand on that? 5 recess to do so if that's your request.
6 Q. That's a yes or a no. 6 MR. BRASSEY: It is my request, Judge.
7 A. Can1 have the question one more time? 7 THE COURT: All right. Ladies and
8 Q. Yeah. You knew it was going to go into 8 gentlemen, this is not unusual. It's hard -- as
9 litigation because you reduced the number of 9 you can well imagine, no matter how well the
10 residents at Alamar Ranch from 72 to 24 without 10 attorneys plan ahead and think through the case,
11  any basis for doing so? 11  they have to respond kind of on the fly as things
12 A. No. 12 develop during the course of the trial. And for
13 MR. WOODARD: Okay. No further questions. 13 that reason, it's always necessary to give all
14 THE COURT: Mr. Brassey, any further 14  counsel, on both sides, some leeway as we kind of
15  questions for this witness? 15  wrap up the evidence.
16 MR. BRASSEY: No, Your Honor. 16 We're getting very close to the end.
17 And we had intended this to be the last 17 We may still be able to complete the evidence
18  witness, bluntly, but I'd like, with the court's 18 today. If not today, then by sometime early
19 indulgence, to maybe take a -- 19 tomorrow. And my sense is we'll still submit the
20 THE COURT: I can give you five or ten 20 case to you tomorrow at some point.
21 minutes, if you wish. 21 But, nevertheless, you're still subject
22 MR. BRASSEY: Well, we're thinking about 22  to the same admonition not to discuss the case
23 calling another witness, Judge, to substantiate 23 among yourselves or with anyone else and not to
24  something. 24  form or express any opinion about the case until
25 THE COURT: I understand that. I sense that 25 it is finally submitted to you.
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1 We'll be in recess until further call. 1 MR. BRASSEY: Correct.
2 (Recess.) 2 THE COURT: And you have one more witness to
3 (Jury present.) 3 call, but you'll probably call them tomorrow
4 MR. BRASSEY: Your Honor, I'm not sure if 4 morning?
5 Mr. Lawson was supposed to -- but I have no 5 MR. BRASSEY: Correct. And I believe we're
6 further questions. But could we approach very 6 going to take somebody out --
7  briefly? 7 THE COURT: Defense has one rebuttal witness
8 THE COURT: Yes. 8 which they wish to call at this time. Would you
9 (Sidebar commences as follows:) 9 announce the name?
10 MR. BRASSEY: We've talked. We may call 10 MR. BANDUCCI: Lon Woodbury.
11  somebody back to deal with the record, but they 11 THE COURT: If you'll bring Mr. Woodbury.
12 have a witness here on rebuttal, from out of town, 12 Is there an objection? I thought you
13 and what I said was, well, I don't -- 13  said, Mr. Brassey --
14 THE COURT: Can you do it in 15 minutes? 14 MR. BRASSEY: Not yet, Judge, I just don't
15 MR. WOODARD: We're going to try to, 15  know the scope of his rebuttal.
16  Your Honor. 16 THE COURT: Okay. Well, we'll hear
17 THE COURT: All right. Well, let's go. 17 momentarily here.
18 MR. BRASSEY: And I may object. ButIdon't 18 Mr. Woodbury, would you please step
19 object to them doing it out of order. It makes 19 before the clerk here. Just come through those
20 sense to me. 20 swinging doors to your right and around in front
21 THE COURT: Okay. All right. 21  of Ms. Gearhart. Step to your right. Right
22 (Sidebar concluded.) 22 there. Step in front of Ms. Gearhart. She will
23 THE COURT: Counsel, I understand that you 23 place you under oath and then direct you from
24 have one more witness -- Mr. Lawson is excused, by 24 there.
25 the way, apparently. 25 LON WOODBURY,
1809 1810
1 having been first duly sworn to tell the whole 1 stand.
2 truth, testified as follows: 2 MR. BANDUCCI: Okay.
3 MR. BRASSEY: Your Honor, I spoke, but 3 THE COURT: We have to allow time for
4 actually -- and I apologize -- but Mr. Howell is 4 cross-examination, as well.
5 actually going to do the cross. 5 MR. BANDUCCI: All right.
6 THE COURT: That's fine. 6 DIRECT EXAMINATION
7 THE CLERK: Please state your complete name 7 BY MR. BANDUCCL
8 and spell your last name for the record. 8 Q. Mr. Woodbury, could you state your full
9 THE WITNESS: Lon Woodbury, last name is 9 name for record?
10  W-O-O-D-B-U-R-Y. 10 A. It's Lon Woodbury.
11 THE COURT: You may inquire, Mr. Banducci. 11 Q. And where do you live?
12 MR. BANDUCCI: Thank you, Your Honor. 12 A. Bonners Ferry, Idaho.
13 THE COURT: Let me point out to the jury 13 Q. What do you do for a living?
14  that defendants has not yet closed their case, but 14 A. I'm an educational consultant,
15 we're going to call a witness out of order, which 15 independent educational consultant.
16 isnot atypical. Again, as we get close to the 16 Q. And how long have you been in that
17  end of the trial, we're trying to maximize our use 17  business?
18  of time. 18 A. I opened my practice in 1989, so that
19 Mr. Banducci, proceed. 19 would be 22 years.
20 MR. BANDUCCI: Thank you, Your Honor. And 1 |20 Q. Okay. And when you say you're an
21  know it's 2:15, Your Honor. And, as I understand 21 ‘"independent educational consultant,” describe to
22 it I've got 15 minutes. And I know you want 22  thejury what that means.
23 to-- 23 A. Anindependent educational consultant
24 THE COURT: We might be able to stretch it a 24 is a person that helps parents find the right
25  little bit if we can get Mr. Woodbury off the 25 place for their kids. I work in the special needs
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1 area, kids that have behavior problems, attitude 1 A. That's right.
2 problems, things like that. And as an educational 2 Q. And you're also a certified educational
3 consultant, the parent says, "Basically, Johnny is 3 planner?
4  bouncing off the wall. What can I do with him?" 4 A. Yes.
5 And my job is to say, "Well, I know 5 Q. Okay. Now, as one who publishes a
6 just the place that will match his needs and maybe 6 periodical relative to struggling teens, what is
7 give him some help." 7 your focus?
8 Q. Do you also have a business called 8 A. My focus is on kids that are having
9 "Woodbury Reports, Inc."? 9 troubles or the parents of the children that are
10 A. Yes. That's my -- yeah, that's my 10 having troubles making it in mainstream society,
11 business. And I not only do the education 11  they're flunking school, they're getting involved
12 consulting under that, but I also do publishing in 12  in drugs, things like that. So it's to try to
13  the field. 13  help the parents, give the parents some resources
14 The field is -- I use the term 14  to better help their child.
15 '"struggling teens," kids that are having problems 15 Q. In the course of working as an
16 and making poor decisions, that is, private 16 independent educational consultant and also as the
17  schools, residential, for profit, nonprofit, 17  publisher of this periodical, have you become
18 parent choice, where the parents make the 18 familiar with residential treatment centers
19 enrollment decision in conjunction with the 19 nationally?
20 school, instead of going through the courts or 20 A. Yes. That's a large part of the focus.
21 going through a probation officer or a doctor. So 21 Ivisit as many of them as I can, as part of my
22 it's parent choice, because the parents have an 22  duties, and write visit reports and try to gather
23 important say in the selection of the program. 23 the information in reports so I can tell people
24 Q. Okay. And you are a member of the 24  this place has a good reputation or this place has
25 Independent Educational Consultant Association? 25 a questionable reputation or -- and I can get some
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1 facts and numbers to back up my opinions, through 1 more about Alamar Ranch in a second here. But
2 my survey. 2 let's change focus to 2008, the market, for
3 Q. And just so that it's clear to the 3 residential treatment centers, good year? Bad
4  jury, and I'm just going to lead you a little bit 4 year? What was happening in the market in 2008?
5 on this, but the fact is your job is to acquaint 5 A. Well, what was happening in residential
6 yourself with, for example, what the residential 6 programs for struggling teens and kids was the
7 treatment centers are, the therapeutic boarding 7 same thing that was happening nationally. That
8 schools are, around the country, so that when a 8 was a bad year. The stock market was going down.
9 parent calls you, you know what the top choices 9 Things were happening. Problems were developing.
10 are in the country for that particular kid's 10 Same thing was happening or impacting the
11 problem? 11 residential programs. And I wrote an essay to try
12 A. That's right. 12 to analyze it.
13 Q. Okay. Now, my law firm hired you; is 13 Q. And is that an essay called, "Are We
14  that correct? 14 Ready for the Panic Button Yet"?
15 A. That's right. 15 A. That's right.
16 Q. One of the things we asked you to look 16 Q. And in that article, what did you do?
17 into was the current state of the market for 17 A. What I tried to do was summarize what
18 private placement programs, such as Alamar Ranch; |18 was happening for these residential schools and
19 correct? 19 programs for these troubled kids or these
20 A. That's right. 20 struggling teens, what was happening to them and
21 Q. And we provided you with information 21 were they dying up and going way or what was
22 about what Alamar Ranch was going to be like, its 22 happening?
23 programming, et cetera; correct? 23 And what I concluded was that while
24 A. That's right. 24  there was some that got hit by the recession and
25 Q. Okay. Now, we'll talk a little bit 25 had to close down, there was an equal number or
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1 greater number of startups, indicating a lot of 1 MR. BANDUCCI: I can't remember anything
2 confidence from people, even though the economy 2 that Mr. Butler agreed with me on, at this point,
3 was giving a bad time -- or we were in a bad time, 3 Your Honor.
4 there was a confidence of a number of programs to 4 THE COURT: Okay. Well, but there was a
5 start up, and some of those, of course, are still 5 very specific testimony about the need for a
6 flourishing. 6 3 percent additional discount rate for these types
7 Q Now, was that based -- 7  of facilities, and this witness, I think, is
8 THE COURT: Just a moment. 8 responding to that, so I'm going to overrule the
9 Mr. Howell? 9 objection.
10 MR. HOWELL: At this time, I'm going to 10 Proceed.
11  object on the grounds that he's offering a 1 MR. BANDUCCI: Thank you.
12 rebuttal witness, but this is not proper rebuttal. 12 BY MR. BANDUCCI:
13 I'm not sure what he is rebutting. 13 Q. Mr. Woodbury, when you prepared this
14 THE COURT: Well, I think there were 14  article, was it based on a survey, effectively,
15 questions about the discount rate by Mr. Butler as 15 that you had performed of residential treatment
16  to whether or not there was the risk of a startup 16 centers in business in 2008?
17 and how -- what the risk was of a startup, and I 17 A. Partially. Partially on that and the
18  thought this would be responsive to that. Did 18 news reports that we'd published.
19 I-- 19 Q. Now, did you identify some businesses
20 MR. HOWELL: Well, Your Honor, I think in 20 that were actually opening in 2008?
21 response to those questions, Mr. Butler responded 21 A. Yes. There were several of them.
22 that, yeah, he agreed with the comments made by 22 Q. Okay. And in your article, did you
23 Mr. Banducci, the questions and, therefore, didn't 23 actually track how they did, and do you know,
24  open the door to the criticism, I guess, 24  still, how they're doing, currently?
25 apparently, that they're going -- 25 MR. HOWELL: With that question, Your Honor,
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1 that's outside the scope of his report. 1 A. Well, what I found is that there were
2 MR. BANDUCCI: No. 2 more schools and programs opening up that we knew
3 THE COURT: Thave noidea. I don't have 3 about than had closed.
4  the report. 4 Q. Okay. And as a result of that, did
5 But, Mr. Banducci, you're going to have 5 you -- I mean, tell the jury a little bit more
6 to point to where that is in the report or else 6 than that, if you can. I mean, was there an
7 let's move on. 7 indication that there was a demand that was unmet
8 MR. HOWELL: The report is dated November 19 | 8 or growing in that period of time?
9 --or November -- 9 A. Well, what this was in response to is a
10 THE COURT: I'm sorry? 10 lot of people in -- working in the industry felt
11 MR. HOWELL: The report is dated November of |11 like it was dying. They heard about all these
12 2009. 12 programs that were closing. And some of them were
13 THE COURT: Well, I think the report would 13 fairly well known. And what my focus was to -- is
14 have to have supplementation. 14  to balance that out in saying, well, yes, there
15 MR. BANDUCCI: I'll limit it to 15 some are closed, but there's an equal number or a
16 November 2009, Your Honor. It's entitled -- 16 greater number of those that are opening up and
17 THE COURT: Rephrase. 17  that were successful, that the -- they had a
18 BY MR. BANDUCCI: 18 business plan. They were getting students, and,
19 Q. At the time you wrote your report, 19 atleast as of that time, which is a few months
20 which was November 2009, had you evaluated the 20 afterwards, they were getting students, and they
21 condition of the market and kept track of those 21 seemed to be doing fairly well.
22 companies that started in 2008? 22 Q. Okay. Now, is it part of your report,
23 A. Yes. 23  as of November 2009, did you, at our request,
24 Q. And can you tell the jury what you 24  evaluate the vitality of the residential treatment
25 found? 25 center industry?
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1 A. The which? 1 have good staff that have track records and know

2 Q. The vitality of the residential 2 what they're doing, and that they have a program,

3 treatment center industry? 3 they have a good focus on how they're going to

4 A. 1did an evaluation, in that, the 4 work with it, and then they have a niche or the

5 evidence seemed to indicate that this industry -- 5 type of kid they're working with. Because just

6 ornetwork, as I use it -- was vital, was still 6 as -- kids vary widely in their problems, so

7 dynamic and was still operating, as shown by all 7 there's a wide variety of programs that have

8 the new startups. And the new startups, of 8 developed.

9 course, are people that said, "Well, there's not 9 So those are the three elements: The
10 been a program, but we're going to start it up; we 10 quality staff that are well known, the knowing the
11 think there's a need for it." And there was a lot 11 programs, and knowing, really, what they're going
12 of optimism in 2008 despite the recession. 12  to do, and that, of course, knowing the kids that
13 Q. And I forgot to mention this. Ts it 13 they're going to work with.
14 true that you make it your job to track, roughly, 14 Q. Now, we provided you information
15 750 programs, whether they're wilderness programs 15 relative to Alamar Ranch; correct?
16  or therapeutic boarding schools or RTCs, 16 A. Right.
17 throughout the country, as a part of your 17 Q. And so you had a chance to look at the
18 periodical work? 18 programming that was going to be made available,
19 A. Ttry to track as many as I can. 19 the type of student that would be admitted, the
20 They're more than 750. The basic criteria is that 20 prospective location, et cetera; is that true?
21 they're private, they're parent choice, and 21 A. That's true, mm-hmm.
22  they're residential. 22 Q Okay. Now, based on that information,
23 Q. Now, what goes into a successful RTC 23 were you able to look at Alamar Ranch and evaluate
24  startup? 24  which niche -- which niche it would fit in, and
25 A. One of the key things is the staff, 25 give the jury a sense for whether that was a very
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1 highly competitive, largely filled, competitive 1 consultants are a major and a key referral source

2 segment of the market? 2 for programs in the private market. And to have

3 A. 1felt -- I agreed with some of the 3 educational consultants is always a positive

4  things that Amy Jeppesen said, is that it seemed 4 because the kids are prescreened and then the

5 to be focused toward the type of child that there 5 educational consultants can, then, also support

6 was aneed for more programs, more quality 6 the program and the parents during the placement.

7 programs in the country. And that it seemed 7 And Amy Jeppesen -- I did a survey of

8 to-- seemed, at that time at least, which was 8 some of the people I knew that work in the

9 just the embryonic part of it, they seemed to be 9 industry to get a gauge of what Amy Jeppesen's
10 developing in the right direction, and to take 10 reputation was among educational consultants, and
11 advantage of doing a good service in that. So, 11 1 got a good number, at least 10 or 12 comments,
12  yes, there was a niche, there was a need for more 12 back from educational consultants that were very
13 quality, what Amy talks about as high-end. 13 positive about Amy. One even said that "If Amy
14 Q. Are there a lot of programs in that 14 was on the program, I would be more inclined to
15 niche? 15 give it a try, by sending a kid." So that was a
16 A. There are a number of programs that are 16 marketing coup to have Amy involved because of her
17  in that niche, spread around the country, but 17 reputation.
18 there needs to be more, because some are not as 18 Q. Now, the people that you interviewed in
19 good as their marketing says they are. 19  connection with this survey regarding Amy
20 Q. Okay. Now, you mentioned something 20 Jeppesen, did you indicate in your report that the
21 about the reputation of the staff. Tell the jury 21 number of referrals each of them would have each
22  the importance of the reputation of the staff as 22 year?
23 it relates to bringing students into a startup 23 A. Yeah. These successful educational
24 RTC, such as Alamar. 24  consultants can have up to 100 families they work
25 A. Toa large extent, educational 25 with in a year. Now, that can be all kinds, and
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1 they wouldn't all, of course, be for RTCs, but up 1 CROSS-EXAMINATION
2 t0100. Some might have 50 in a year, and some 2 BY MR. HOWELL:
3 might have fewer. That all varies. But the 3 Q. Good afternoon, Mr. Woodbury.
4 successful ones can get up to 100 families and 100 4 A. Hi.
5 children they refer on each year. 5 Q. Okay. Now, in your report you indicate
6 Q. Okay. And you mentioned the questions 6 that in 2008 there were 11 programs that closed,
7 or the survey performed relative to Amy's 7 and you indicate that "many were well known and
8 reputation. Did anybody come back with a negative [ 8 had been in business for many years"; correct?
9 comment about Ms. Jeppesen? 9 A. That's right.
10 A. There were no negatives, all were 10 Q. Okay. And then you also say that 15
11 positive. They went from quite positive to 11 new startups happened in the year 2008; correct?
12 extremely positive. 12 A. Right.
13 MR. BANDUCCI: That's all I have. Thank 13 Q. And one of those startups failed just a
14  you. 14  year later, in 2009; is that right?
15 THE COURT: Cross? Mr. Howell? 15 A. Yes.
16 MR. HOWELL: Thank you, Your Honor. 16 Q. Okay. And at the time of issuing this
17 THE COURT: Ladies and gentlemen, we're 17 report, which was, I believe, November 2009, the
18 going to stay just a few minutes longer so that we 18 other 14 in your survey of 15 new startups were
19 can be done with this witness. 19 still in business. Is that right?
20 So proceed. And, actually, I don't 20 A. That's right.
21 want to put any time pressure on you, so -- and 21 Q. Okay. And you would agree with me that
22 yet, I guess, I did. I apologize. And if we need 22  astartup forecasts, in their business plan, that
23  to, Mr. Howell, we'll come back tomorrow morning. |23 they're going to usually operate at a loss for a
24 MR. HOWELL: Ishould be okay, Your Honor. |24 few years; is that right?
25 THE COURT: All right. 25 A. Usually, yes.
1825 1826
1 Q. Okay. And so a good model, then, a 1 THE COURT: All right. You may step down.
2 good indicator is a look forward, is a look after 2 Thank you, Mr. Woodbury.
3 afew years to see how the business is doing a few 3 THE WITNESS: Thank you.
4 years down the road after they start; isn't that 4 THE COURT: We'll go ahead and take the
5 right? 5 recess. I might ask the jury just to stay a few
6 A. That's right. 6 minutes in the jury room. I'm going to visit with
7 Q. So one year doesn't really give you a 7 counsel to get a sense for where we are so we can
8 great snapshot of whether these programs would or [ 8 plan tomorrow, and I can give you some guidance as
9 would not still be in business in a few years? 9 to what I think will happen tomorrow. It may
10 A. That's right. The only thing it gives 10 affect your plans for tomorrow evening and
11  is the optimism of people at that time. 11 tomorrow afternoon if we can have the case
12 Q. Okay. And your report does not 12 submitted to you.
13 indicate, because you didn't -- you didn't look at 13 I would think that the jury might
14 it, according to your report, whether any 14 deliberate, at least, until 5:00 o'clock, and
15 businesses, RTCs, had failed in 2009; right? It's 15 sometimes juries deliberate even into the evening
16 not in your report? 16 on the first day. But if you have plans that
17 A. In the report, I have -- let's see. 1 17 would preclude that, then, of course, that won't
18 have 11 -- 11 that did fail. That was in 2008. 18 happen. But I think in order for you to be able
19 You'reright. I haven't done a follow-up on that. 19 to plan ahead, at least, it would be helpful if I
20 Q. Okay. Presumably, there were failures 20 can give you some insight on that.
21 in 2009? 21 We've not completed the trial yet,
22 A. Yes. 22 although, obviously, we're getting near the end;
23 MR. HOWELL: That's all. Thank you. 23 therefore, you are subject to the same admonition
24 THE COURT: Redirect? 24  of the court not to discuss the case, don't
25 MR. BANDUCCI: None. 25 conduct any outside inquiry or investigation. I
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1 won't repeat all of it because you've heard it so 1 impairment” -- this is page 8 of your order --
2 many times, but it still applies in full force and 2 "which substantially limits one or more of such
3 effect until the case is finally submitted to you, 3 person's major life activities, a record of having
4  after the attorneys have made their closing 4 such an impairment, or being regarded as having
5 arguments and I've given you my final 5 such animpairment. A "physical or mental
6 instructions. 6 impairment' includes any mental or psychological
7 We'll be in recess until 8:30 tomorrow 7 disorder, such as an emotional illness. 'Major
8 morning. 8 life activity' includes caring for one's self,
9 (Recess.) 9 learning and working."
10 (Jury absent.) 10 And that's the definition you have in
11 THE COURT: Now, wait a minute. If 11 the order.
12 Mr. Banducci and Mr. Brassey get to leave, then 12 You also state that, "Participation in
13  whydon't1? 13 asupervised drug rehabilitation program, coupled
14 Counsel, I'm going to give you a very 14  with nonuse, meets the definition of
15 limited opportunity to state a Rule 50 motion from 15 ‘'handicapped,” and you cite to the City of
16 the defense. Go ahead. 16 Edmonds case, which is a Ninth Circuit case, at 18
17 RULE 50 MOTION BY PLAINTIFFS 17 F.3d 802, specifically page 804.
18 MR. WOODARD: Your Honor, yes. We would |18 The testimony, Your Honor -- and I'll
19 like to move under Rule 50 for judgment as a 19 point out first that -- and I can't remember with
20 matter of law on the issue that the students of 20 Ms. Zimmer, but both Mr. Day and Mr. Lawson stated
21  Alamar Ranch were handicapped. 21 that they believed the students would be
22 And, Your Honor, you know, I don't know 22 handicapped.
23  exactly what instruction is going to be given, but 23 And the testimony that came in
24  in the order that you entered, the definition of 24 unrebutted by anybody from Ms. Jeppesen is that
25 "handicapped" is "a physical or mental 25 the students at Alamar Ranch would be people with
1829 1830
1 mental diagnoses, substance abuse, and dependence 1 center. They are running away. They had
2 issues. 2 substance abuse issues.
3 And then she talked about that -- I 3 "Some of our kids would stay in bed and
4 asked her the question: 4 would not get out of bed and not go to school.
5 "[Question:] What percentage of 5 And if you think about what an adolescent's job is
6 students that Alamar Ranch would take would havea | 6 at that age in their life, it's to go to school.”
7 physical or mental impairment which would 7 Then later on, Your Honor, I asked her
8 substantially limit one or more of their major 8 questions about:
9 life activities?" 9 "[Question:] Well, what percentage of
10 And she stated, "All" -- this is on 10 students would have substance abuse issues?"
11 page 504 of the transcript we received. 11 And she said:
12 She says: 12 "[Answer:] Well, typically, from
13 "[Answer:] All would have that." 13 what" -- she has -- "seen, it would be --
14 And then going to page 505: 14 90 percent of them would."
15 "That's the whole reason they go to a 15 And then she said:
16 residential treatment center, because if they 16 "[Answer:] They usually have two
17 could make it in their environment they wouldn't 17 diagnoses, one, emotional or a mental illness,
18 Dbe put into a residential treatment center. If 18 coupled would with a substance abuse problem."
19 they were able to -- again, these kids had 19 And I then asked her:
20 therapy. They had a home psychiatrist. Some of 20 "[Question:] Okay. And what
21 them were in therapy two or three times a week. 21 would -- would you say about 90 percent, or how
22 "And the bottom line is, I mean, some 22 many would you say have some type of mental health
23 of the kids were hospitalized for suicide 23  diagnosis?
24  attempts, and then once they were medically stable 24 "[Answer:] AlL"
25 they were placed in the residential treatment 25 I think that testimony fits directly
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1 with the definition of "handicapped," and there is 1 thought I had during that oral argument, that the
2 nothing to rebut that, Your Honor. 2 county thought that this wasn't really going to be
3 THE COURT: All right. Let me hear from 3 aresidential treatment center, but was going to
4  Mr. Howell on that issue. 4 be some kind of a retreat for rich kids.
5 And, Mr. Howell, as you're stepping up 5 What evidence is there from which the
6 to the microphone, the question, of course, on a 6 jury could find that the residents at Alamar Ranch
7 Rule 50 motion is, whether taking the evidence in 7 would not have been handicapped?
8 the light most favorable, in this case to 8 MR. HOWELL: Your Honor, that obviously
9 the -- to Boise County, is there any evidence -- 9 wasn't part of our case in the defense, as far as
10 any evidence from which a reasonable jury could 10 the presentation of evidence at trial. So I
11 find that these -- that Alamar was going to be 11 would -- but my -- my only response to it,
12 used for anything but a drug treatment center, 12 Your Honor, is insofar as the "major life
13 children who are under -- having alcohol, drug 13  activity" portion. And I don't think the evidence
14 problems, mental problems? 14 arguably was developed enough to articulate that
15 I thought, even when we heard oral 15 the major life activity portion --
16 argument on this motion, that there may have been |16 THE COURT: Well, didn't Ms. Jeppesen
17 some suggestion that this was just a -- that this 17  basically, say, yes; and in fact, she -- the
18 was going to be a very minor part, potentially, of 18 testimony that I heard --
19 the operation, and that this might well be just a 19 MR. HOWELL: She used the term, but the
20 summer camp-type arrangement. 20 term, it's a defined term of art.
21 But, in fact, everything we heard at 21 THE COURT: Well, but she said that school
22  the trial was to the contrary, and I haven't heard 22 is a major life activity for kids in this age
23 anything up to this point -- and, of course, there 23 group, and that's something that they can't do.
24  is one more witness to testify -- that would kind 24 MR. HOWELL: Well, at that point,
25 of give some -- put some meat on the bones of the 25 Your Honor, I mean, I think we're going into
1833 1834
1 the -- my recollection of the evidence -- and I'm 1 there is no dispute that the intent of Alamar
2 not here to argue, Your Honor, that -- 2 Ranch and the developers was to use this as an
3 THE COURT: I understand. And I -- 3 RTC, residential treatment center, and that the
4 MR. HOWELL: It's just with this major life 4 problems that the kids would have to have in order
5 activity portion of it, I don't think that the 5 tobe there would be psychiatric or mental
6 evidence was developed enough to say that these 6 problems, substance abuse problems, school
7 kids would have had a major life activity that 7 problems where they couldn't attend school, and
8 was -- major life activity that would have been 8 inner family personal problems that kept them from
9 substantially affected or limited. 9 being functional and attending school and doing
10 And I think the evidence instead was 10 the normal sorts of things.
11 simply, you know: "Hey, yeah, these kids are 11 The only question is: Would those be
12 going to follow in these diagnoses." 12 the kinds of impairments that would impact or
13 And there is the testimony regarding 13 preclude them from performing a major life
14  the school, or that they're going to have, you 14 activity?
15 know, problems learning. But it wasn't this 15 MR. HOWELL: Right. And I'would --1
16 global response in that regard. And I could be 16 wouldn't stipulate to all of that, Your Honor.
17 wrong on that, Your Honor. That's my recollection |17 What I would quibble with is whether the evidence
18 of the evidence. 18 or the proof was fully developed in order to deal
19 THE COURT: All right. 19 with the last part of your comment, which was: Is
20 MR. HOWELL: But other -- than no, we're 20 there enough evidence in the record that -- to
21 not saying -- other than that, which is part of 21 grant a Rule 50 motion on the major life activity
22 the definition, we are not saying, Judge, that 22 portion?
23 these kids -- that they weren't going to have 23 AndI--
24 substance abuse or those portions. 24 THE COURT: Okay.
25 THE COURT: All right. So I'm clear, then, 25 MR. HOWELL: -- that's their burden and 1
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1 know, you know -- 1 handicapped. The Ninth Circuit is pretty clear on
2 THE COURT: All right. 2 that.
3 Mr. Woodard, can you provide -- I've 3 But who would you like me to provide?
4  gota copy of the transcript, but I don't want to 4 Ms. Gearhart or --
5 have to go find it. 5 THE COURT: No. Ms. Huang, if you would.
6 MR. WOODARD: Yeah. There is other - 6 All right. Counsel, we'll be in
7 THE COURT: Could you make me a photocopy of | 7 recess.
8 that portion of the transcript of Ms. Jeppesen's 8 (Court recessed at 2:58 p.m.)
9 testimony? 9
10 MR. WOODARD: Yeah. 10
1 And there is another portion where she 11
12  actually talks about -- 12
13 THE COURT: All right. Provide that to me, 13
14  as well, and to counsel, in case they want to 14
15  object. 15
16 Is there any other argument? I think I 16
17 understand the argument. 17
18 MR. WOODARD: Just quickly, Your Honor. 18
19 I mean, there was no doubt that there 19
20 was substance abuse, and I think the case law is 20
21 pretty bright-lined, and I think that takes it out 21
22  of the jury when there is no doubt these were kids 22
23  that had substance abuse issues -- 23
24 THE COURT: All right. 24
25 MR. WOODARD: -- that they're then 25
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